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MNPEANCJ/IOBUE

B macrosimem yde6HOM TOcOOMM paccMaTpWBaeTCsl OJHA W3
KITFOYEBBIX M MHOTOMEPHBIX TMPOOJIEM HCTOPHUYECKOTO, SKOHOMHYE-
CKOTO; COIHMAaJHHO-KYJIBTYPHOTO ¥ TPAaBOBOTO PAa3BHUTHS YeIIOBEYE-
CKOH IMBHIIU3AINH, & IMEHHO MPHUPOJIA, TEHE3UC U CYITHOCTh COBpE-
MEHHBIX TpaB YeJOBEKa W WX POJb B BBICTPAWBAHWW ONTHMAIIbHBIX
B3aMMOOTHOIIEHUN MEXIy JHYHOCTHIO, TPa)XKTaHCKAM OOIIECTBOM,
OpraHaMH TyOJWYHON BIACTH (TOCYAapCTBEHHBIMH M MYHHIIUTIANb-
HeiMH). Oco00oe BHUMaHHE YJENISIETCS BOMPOCAM 3AIIUTHl KOHCTUTY-
[IMOHHBIX TIPaB M CBOOOJ] POCCHICKMX T'paxKIaH, aHATU3UPYIOTCS BCE
CrocoObl TapaHTHPOBAHHUSA WX TOJHOICHHOW peanm3anud. V3moxxeH
OTIBIT MEXKAYHAPOJTHOTO O0ECTICUSHHS 3aIUTHI TIPaB YeJI0BEKa.

ABTOPCKHIA KOJJICKTHB, BKIIIOYAOIIUI MperoaaBaTeseit paxyib-
teta «HOpunnyeckuity JAT'TY, crpemuiics Hapsay ¢ oOmiel xapakTe-
pHCTHKOfI MMPaBO3aIUTHLIX MHCTUTYTOB OaThb IPUMCPLI aHaIN3a pe-
ANBHBIX TPOLECCOB M yKa3aTh Ha TNPOOJIEMBI, KOTOPBIE BCTAIOT
nepesa KBaau(UIMPOBAaHHBIMU BBIITYCKHHKAMH By30B B chepe 3alluThl
KaK CBOHX IIpaB " CBO6OI[, TaK U YICHOB KOJUJICKTUBOB, B KOTOPBIX UM
MMPEACTOUT TPYAUTHCA U KOTOPBIMU UM NPCACTOUT YIIPABIIATD.

OcHoBonoJaramuii KOHCTUTYIIMOHHBIN TPUHIUI COBPEMEH-
HOl Poccum o BBICIIEH IIEHHOCTH YENOBEKa, €ro MpaB M CBOOO,
a TakKe 00SI3aHHOCTH TOCyJIapCTBa MPHU3HABATH, COONIONATh U 3alllH-
1IaTh TpaBa ¥ CBOOOJBI YeJOBEKa W TpaKIaHWUHA CIEAYET pPeabHO
BOIJIOTHTD B KHU3HEJESTENEHOCTh BCEX M KaXI0T0. ITO, HECOMHEHHO,
OTHOCHUTCA U K O6yanOHII/IMC$I CTyACHTaM, U K JUITJIOMHUPOBAHHBIM
BBIITYCKHUKAM CaMbIX Pa3IMYHbIX MPOQUICH.

Yu4eOHOe mocoOre MOAroTOBIEHO B COOTBETCTBHU C TpeOoBa-
HUAMU T'OCYTAapCTBEHHBIX 06paSOBaTeJ'IBHI)IX CTaHIapTOB U IIPOrpaMm
JUIS HEIOPUAMYECKUX CIEeIIMaIbHOCTEH.



I'maBa 1. IPABA YEJIOBEKA:
HNOHATHUE, CYIHHOCTb, IPUHLMUIIbI

§ 1.1. O6mue mogxoabl K oNpeaeIeHUI0 HHCTUTYTA
«IIpaBa yenoBeka». I'eHe3nc uaeil o npaBax
U cB000aX YeJI0BeKAa M IPaKIaHMHA

[IpaBa u cBOOOBI YeNOBEKA M T'PAKAAHUHA SBISIOTCS] BaXKHEH-
IIMM MHCTUTYTOM KOHCTUTYLHOHHOIO mpaBa. [y yIpoIeHUsT HeKo-
TOpBIE aBTOPHI YHIOTPEOISIOT TEPMHUH «IIpaBa YelIOBEKa», MOCKOIBbKY
npaBa U CBOOOIBI MPEACTABIAIOT COOON rapaHTUPOBAHHYIO 3aKOHOM
Mepy MOBEIEHHs KOHKPETHOro jui@a. OTIHuYHe 3aKIH0YaeTcsl TOJIbKO
B TOM, YTO TIEpBBIC TPEAINOIATAIOT PETIAMEHTAIMIO MOPsAKa UX pea-
JU3alyy, a BTOpBIE AT OOJbIle BO3MOXKHOCTEH MAJsl WHAWBUAA
B BbIOOpE ()OpM MOBEAEHUS, NPH 3TOM BMEILIATEIbCTBO TOCYAApCTBA
JIOJDKHO OBITh MUHMMHU3UPOBaHO'. OIHO W3 CaMbIX YIauHBIX OMpEIE-
nennit cBoOos! maHo E.A. JlykammeBoii: «B obmecoruanrsHOM CMBICTTE
cBOOO/Ia €CThb COCTOSHHME YENIOBEKAa, XapaKTepHU3ylolleecs ero BO3-
MOYKHOCTBIO AEWCTBOBaTh MO COOCTBEHHOMY YCMOTpEeHHIO. B sTOM
3HAYeHUH cBOOOJA — ITO MPABO B €CTECTBEHHOM COCTOSIHUH, HE Orpa-
HUYEHHOE M HE CTECHEHHOE (POPMAaNbHO-IOPUIMYECKHUMHU YCIOBHO-
CTSIMH, T.€. HE BBIPAXEHHOE B TEKCTE HOPUIMYECKOr0 JOKYMEHTa
(He TIEpeBEIEHHOE Ha A3BIK TPaBa). JTO IPaBo B (PAKTHUECKOH (opMe»?.

IIpaBa 1 cBOOOABI YeTOBEKA U IPAXKAAHMHA SIBIISIOTCS BaKHEH-
el XapaKTepUCTHUKOM JI000ro JIEeMOKPAaTHYECKOro HHCTUTYTA.
CymecTByeT npsMasi 3aBUCIMOCTb MEX]y YPOBHEM TapaHTHPOBaHHO-
CTH OCHOBHBIX IIPaB M CBOOOJ 4Ye€JOBEKa M TPaKAaHUHA U YPOBHEM
pa3BuUTHA 00IIECTBA U rocyaapcTBa. Bo3MOXXHOCTD peann3aiuu 4eno-
BEKOM CBOMX TPaB U CBOOOJ| CTAHOBHUTCS WHAUKATOPOM Pa3BHTHS T0-
JUTUYECKUX, SKOHOMHUUYECKHX U KYJIbTYPHBIX OTHOIIEHHUH, 3 PEeKTHB-
HOCTH CYIIECTBYIOINX MHCTHTYTOB U MEXaHU3MOB TOCYAapCTBEHHON
BJIACTH U MECTHOTO CaMOYIPaBIICHHUS, CIIOCOOOB peasN3allii HapoJI0-

! Cm.: Mexynapoanoe mpaBo / otB. pen. FO.M. Konocos, B.U. Kysueyos. M., 1994.
C.298.
2 TIpaa uenoseka / mox pen. E.A. Jykawesoti. M., 2000. C. 20-25.
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BiacTud U T. 1. Kpome Toro, mpaBa uenoBeka BBICTYNAIOT B KaUECTBE
OCHOBBI Pa3BUTHs KYyJIbTYPHOM H3HM TOCYAapcTB U HAapOAOB,
3aHMMAIOT 3HAYUTEIBHOE MECTO CPeAM JyXOBHBIX IIEHHOCTEHW COBpe-
MEHHOCTH.

IIpu Bcem pa3HOOOpasuM B NMOAXOAAX K CTPYKTYpPE HMOHATHS
npaB U cBOOOJ YeJOBEKa W TpakJaHWHA OOJIBIIMHCTBO aBTOPOB BBI-
JEISIOT CIEeIYIOUINE XapaKTEPUCTHKH:

— Tpucyliue OOBEKTHBHO XapaKTEPUCTHKH U BO3MOKHOCTH
JUYHOCTH, OIpPEIENSIONINe CTENeHb ee CBOOOBI, MONyYHBIIUE 3a-
KpeIJICHUE B HCTOYHUKAX IPaBa;

— IpaBoBasl 3allUTa >KU3HEHHBIX HHTEPECOB YEJIOBEKa, OCY-
HIECTBIICHUSI €ro Hanboliee CylniecTBEHHBIX OJar;

— Tpenenbl BMEIIAaTeNbCTBAa CO CTOPOHBI FOCYAAapCTBa B peallu-
3aLMI0 IPaB U CBOOOJ YeJIOBEKa U MPaKIaHNHa;

— OpUEHTHp JUId HAlMOHAJIBHOIO 3aKOHOJATeNs Ha OCHOBE
0OIIeNPU3HAHHBIX NPUHLMUIIOB, HOPM M CTAHIAPTOB B OONACTH NpaB
YeNoBeKa;

— uHAUKATOp 3()(HEKTUBHOCTH B3aUMOACWCTBHSI TOCYAapCTBa,
00IIECTBA U YENOBEKA®,

Ilpasa uenosexa — 3TO cHCTEMa IMPHUHLMIIOB, HOPM, IIPABUI
U TpaJulMi B3aMMOOTHOUICHUH MEXAY JIOJABMH WU TOCYIapCTBOM,
oOecrieunBaroiasi HHIUBUIY, BO-TIEPBBIX, BO3MOXKHOCTh JIEMCTBOBATH
10 CBOEMY YCMOTPEHHIO (CBOOOBI) M, BO-BTOPBIX, HOIy4aTh ONpEe-
JIEHHBIE MaTEpHAIILHBIE, TyXOBHBIE U MHBIE Oiara (rpasa)”,

B poccwuiickoli mpaBoBOi HayKe TEPMHH «IIpaBa ¥ CBOOOJBI de-
JIOBEKa U IpaXJaHWHA» HEOJHOKPATHO CTAaHOBMIICS NMPEAMETOM Hayd-
HBIX uccienoBaHui. [Ipu 3ToM aBTOPBEI B OCHOBHOM CIIOPAT WMEHHO
0 MPOMCXOXKIEHUH TpaB M CBOOOJ Kak O NPUHAUIEKANIMX €My OT
POKIECHHA, TOJMYYEHHBIX B paMKax COIHAIM3ALUN JUYHOCTH JINOO
MIPEIOCTABIICHHBIX TOCYIaPCTBOM.

8 Cwm.: TlpaBa yenoseka / noa pen. E.A. Jlykawegoii. C. 20-25; Hnvun FO.J]. TIpaBo
YelioBeKa M rocyiapcTa Ha 0e3omacHocTh B coBpeMeHHOM mupe. M., 2007. C. 55-56;
Tonosucmuxosa A.H., I'pyoyeina JLIO. Ilpasa genoBeka: yaebnuk. M., 2006. C. 53-55.
4 Kosanes A.A. MexyHapo/iHas 3alIiTa Mpas 4YeNoBeka: yueOHoe mocobue. M.: Cra-
TyT, 2013. C. 39.
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CTOpPOHHHKH TIEPBOY TOUKH 3PCHHUS, CBI3AHHOU C MACSIMH €CTe-
CTBEHHOT'O TIpaBa, YTBEP)KAAIOT, YTO MpaBa M CBOOOIBI YEIOBEKA SIB-
JISFOTCS €CTECTBEHHBIMH W TPUHAIIEKAT KAKIOMY OT POXKICHHS.
B cBsi3u ¢ 3THM mpaBa yenoBeKa SBISIOTCSA €ro MePMaHEHTHBIM CYOb-
€KTUBHBIM CBOMCTBOM".

[IpencraBuTenu BTOPON TOYKU 3PEHUS COTJIAMIAIOTCS C TaKUM
MPU3HAKOM TIpaB dYeJIOBEKa, KaK HEOTHEMIIEMOCTh, HO TIPH JTOM
HACTaMBaIOT HA TOM, UYTO PEATU30BATHCS OHU MOTYT TOJBKO BO B3aM-
MOACUCTBUU ¢ Apyrumu JroapMu. [IpaBa uenoBeka MpeaCTaBISIOT
000 €NMHCTBO JICTHTUMHUPOBAHHBIX IMPABOBBIX TEKCTOB, BKITFOYAFO-
IIMX HOPMATHUBHOE IMOBEJCHUE CYOBEKTOB, ICHCTBYIOIIMX B COO-
CTBEHHBIX WMHTEpecaxX, U 00ECICUCHHOS HMCIIOJIHCHUEM O0s3aHHOCTEH
apyrumu cyobekramu®. To eCTh 71 BO3MOKHOCTH PEaM3alii CBOUX
MpaB YeJIOBEK MOJDKEH IPUIIOKUTH OMPEICTICHHBIC YCUIIUS, CBSI3aHHBIC
co B3auMozencTBueM ¢ UHbIMM Jinnamu. W.II. YecTHOB, npoaosxas
pa3BUBaTh 3Ty WUIEI0, HACTAMBAET, YTO MIPaBa YEIIOBEKa XapaKTepU3y-
0T «()aKTHYECKOE TOJIOKEHHUE YEJIOBEKa, MPUHAUICKAIIETO K OIpe-
JIENIEHHOM COLMATBLHOM Tpymme»’.

CTOpOHHMKH TPEThEH, MO3UTUBUCTCKOM, TOUKH 3peHHs HacTau-
BalOT Ha TOM, YTO IpaBa U CBOOO/IbI YEJIOBEKA IMPOM3BOIHBI OT TOCY-
napcta. [IpaBa u cB00OOIBI YeIOBEKA B MO3UTHBUCTCKON TPAKTOBKE —
3TO NPUHATHIC TOCYJIAPCTBOM Ha ce0s1 00s13aTeNIbCTRA [TO3BOJIATh YTO-
00 4ieHaMm OOIIEeCTBa M HE COBEPIIATh YTO-TO B OTHOIICHUU HUX.
[TpaBa u cBOOOABI YeNIOBEKA CBSA3aHBI C €T0 00S3aHHOCTSAMH M MPAKTH-
YECKH C HUMH OTOXACCTBISIFOTCS. OHU MPEAOCTABISIOTCS JJIA COIU-
JIbHO TIOJIC3HOM 1IETIH.

SCwm.: Paccraszoe JLIL, Ynopos HU.B. Ectectrennbie npasa senoseka. CT16., 2001. C. 6-26.

6 Monsaxoe A.B. AHTPOTIONOTO-KOMMYHHKATHBHOE OOOCHOBAHHE TIPAB YENOBEKa (Te-
3uchl goknana) // [paBa yenoBeka: BONPOCHI HCTOPUH M TEOPHH: MaTEPUAIbl MEXKBY-
30BCKOH Hay4HO-TeopeTHueckoi KoH(pepeHunu / non pen. J.H. Jlykosckoii. CII6.,
2004. C. 32.

" Yecmnos U.JI. AHTPONIONOTHYECKOE U3MEPEHHE TIPAB YENOBEKA B CHTYALMH IIOCT-
MozepHa (Te3uchl noknana) // IlpaBa dyemoBeka: BOIPOCH HCTOPHH M TEOPUH: MaTepH-
abl MEKXBY30BCKOW Hay4dHO-TeOpeTHYecKoi KoHpepeHuwmu / mon pen. [HU. Jlykos-
ckoti. C. 55.
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Takum oOpa3om, mpaBa U CBOOOBI YeNOBEKa W IpaXKIaHWHA —
9TO Mepa BO3MOXKHOTO IMOBEJCHHUS JHIA, KOTOpas HeoOXoauma Juis
camoro (pakra ero CyIiecCTBOBAHHMS M Pa3BUTHSA; MOXKET PEaH30BbI-
BaTbCS BO B3aMMOJEMCTBUM C IPYTMMH JIIOJbMH, a TaKXKe IPHU3HA-
BaThCS U FapaHTUPOBATHCS TOCYAAPCTBOM.

[IpaBa 1 cBOOOMABI TUYHOCTH SIBISIFOTCS AOCTHKCHUEM YEIIOBE-
4YecKoil mMBMIM3anuM, (yHIAMEHTAJbHBIMH OOLICYEeTOBEYECKUMHU
LICHHOCTSIMH.

[ BBISICHEHUS! CYIITHOCTH U COBPEMEHHOI'O COCTOSHUSI peal-
3aLuH [IpaB U cBOOOX YeIOBeKa U TPaKAaHMHA HEOOXOAMMO Ipocie-
AUTh TCHE3UC X CTAHOBJICHUA U PAa3BUTHUA.

[lepBoHavyanbHBIC WAEU O TpaBax YEIOBEKA B UX €CTECTBEHHO-
HCTOPUYECKOM CMBICIIE MOSIBUJIMCH €llie B TIyOOKOH apeBHOCTH. Tak,
n3BecTHBIN accupuoior T. SlkoOcen, n3y4yaBImid 00IIECTBEHHYIO Op-
ranuzanuio U Mmudonoruto JlpeBHero Boctoka, mcmonb3oBan s
XapaKTePUCTUKU MECOIIOTAMCKOT'0 HAapPOJIHOTO cOOpaHus NeUHUIIUIO
«TepBOOBITHAS JEMOKpATHs», TIOHUMAaeMyl0 Kak «coOpaHue» («co-
BET») JIFOJIEH, B ONIPEIEIEHHOM CMBICIIE MOJTHONPABHBIX®,

Kak ormeuaer E.A. Jlykamea: «B pamMkax mepBOOBITHOW MO-
pany, oOblYaeB, TPAJAMLINN, PUTYaIOB, BBIPACTABIIUX M3 MOHOHOPM,
IIPOUCXOIMIIO CTAHOBJIEHUE YEJIOBEYECKOUN conuanbHOCTU. JIrogu Ha
NPaKTUKE YOEXJaIuCh B IOJIE3HOCTH M L€JIeCO00Pa3HOCTH Ompese-
JICHHBIX MPaBWJI, 3alpeToB, Npeanucanuil. Ha mocnennem stame pac-
naja MepBOOBITHOOOIMHHOTO CTPOS, B JIOXY KJIAcCOOOPa3OBaHMS,
BO3HHMKAIOT HOPMBI TIpaBa»’.

I'. u "' A. ®pankdopt momaranu, 4To o0IIee B MEPOBO33PEHUHN
ETUNTSH U MECOINOTaMsIH OBIJIO TO, YTO «JIMYHOCTh — YaCTh OOILECTBA,
YTO OOIIECTBO BKJIIOYEHO B MPUPOAY, a MIPUPOJIA — JIUILE [IPOSIBICHUE

00oxecTBeHHOro»Y. «ITOT B3I, — MO MX MHEHHIO, — (PAKTHYECKH

8Cm.: Dpanxgopm I., Ppanxgpopm I'.A., Yuncon Joc., Axobecen T. B npennsepuu
¢unocopun. JIyxoBHbIe WCKaHHUs IpeBHEro desoseka / mep. ¢ anrin. T.H. Torcmoil.
M.: I'maBHas penakuus BOCTOUHON JUTepaTypsl u3n-Ba «Haykay, 1984. C. 4.
% [IpaBa yesnoBeka: yuebHuk / otB. pen. E.A. Jlykawesa. 2-¢ u3j., nepepad. M.: Hop-
ma: THOPA-M, 2011. C. 28.
10X pecromaTus M0 UCTOPUH ApeBHEro Mupa / cocT. E.A. Yepracosa. M.: TIpocsene-
uue, 1991. C. 58.
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pasnensuicss BCEMHM APEBHUMH HApOJaMH, 3a HCKIIOUYEHHUEM OJHUX
Wb JPEeBHUX eBpeeB... OCHOBHBIM JOTMAaTOM JIpPEBHEEBPEHCKOI
MBICITU SIBJSICTCST aOCOIIIOTHAS TpaHCIEHASHTHOCTh bora... bor mpes-
HUX €BpEeeB — UYHCTas CYIHOCTh, O€3yClIOBHAs, HEBBIpPAa3MMasl.
OH cBaT. 1o o3Havaet, yto OH — Suigeneris... YemoBek, M0 MBICITH
JIPEBHHUX €BpeeB, ObLT MHTEPIPETATOPOM M CiIyroi bora, Ha Hero ga-
JKe BO3JIarajiach Mo4eTHasi 0053aHHOCTh CIIY)KHTh UCTIOJTHUTEIEM BOJIU
Boxebeit... Yenosex Bemxoeo 3asema obiadaem HOB0U 8000001 U
HoB8bIM bpemenem omeememeennocmu»'t.

OHU ke OTMEYalid, YTO B CBOMX BEJIUKHUX Topojax (Tojucax)
rpeku B VI Beke A0 Hamieil 5pbl MOANEPKUBAIN KyJIbTYpPHBIE U UHBIC
CBSI3U C BEAYIUMMHU LEHTpamu HuBwin3auuu: EruntoMm n OuHukuei,
Ilepcueit u BaBunonom.

XapaxkTepusys ahuHCKYIO JeMOKpATHIO, IPEBHUN UCTOpHUK Dy-
KuauA mucan: «Jljis Hamero rocyZapCTBEHHOTO yCTPOWCTBA MBI HE
B3sUTH 32 00pasell HUKaKUX 9y>Ke3eMHBIX ycTaHOBIeHHU. Harmporus,
MBI, CKOpEe, CaMH SIBJIsIEeM MpUMEp APYTUM, HEXKENH B YeM-HHOYIb
nmompakaeM KoMmy-ubo. M Tak kak y Hac TOPOJOM YIPAaBIsSET HE
TOPCTh JItOJIeH, a OONBIIMHCTBO HApOJAa, TO HAIl TOCYJapCTBEHHBIN
CTpOIi Ha3bIBAaETCS HAPOJOMPABCTBOM. B WaCTHBIX JienaX Bce MOJb3Y-
I0TCS OJIMHAKOBBIMH TIPaBaMH 110 3aKOHaM. UTo e J0 Jen rocynuap-
CTBEHHBIX, TO HAa MOYETHHIE TOCY/APCTBEHHBIC TOJKHOCTH BBIJIBUTA-
0T KaXJIOTO IO JOCTOWHCTBY, MIOCKOJIBKY OH YeM-HHOY/Ib OTIIHYHIICS
HE B CWJIy TPHHAJICKHOCTH K OIPENIEIICHHOMY COCIIOBHIO, HO W3-3a
TUYHOH nobnectn. beqHOCTh U TEMHOE TPOUCXOXKIACHUE WM HHU3KOE
00IIIEeCTBEHHOE TOJIOKEHHE HE MEIIAI0T YeJIOBEKY 3aHITh MOYETHYIO
JIOJDKHOCTh, €CJIH OH CIIOCOOEH OKa3aTh YCIYTH TOCYIapCTBY.
B Hamewm rocynapctse Mbl )KHBEM CBOOOJHO M B MTOBCETHEBHOW JKH3-
HU w30eracM B3aWMHBIX TIOJIO3PEHUI: MBI HE THUTAaeM HENPHUA3HU
K COCeIly, €CJTM OH B CBOEM IIOBEJCHHH CIIEAYeT JIUIHBIM CKJIOHHO-
CTSIM, U HE BBICKA3bIBaEM €My XOTS M Oe3BpEeIHOMN, HO TATOCTHO BOC-
MPUHUMAEMOM Jocabl. TepnuMble B CBOUX YaCTHBIX B3aUMOOTHOIIIE-
HUSX, B OOIIECTBEHHON XU3HM HE HapyIlacM 3aKOHOB, TJIABHBIM 00-

"X pecromarus no uctopum apesrero mupa. C. 204-205, 207.
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pa3oM U3 YBaXKEHUS K HUM M TIOBHHYEMCS BIACTSAM U 3aKOHAM, B OCO-
OCHHOCTH YCTaHOBJICHHBIM B 3aIllUTY OOMKaeMBIX, a TaK)Ke 3aKOHaAM
HENUCAHBIM, HAPYLIEHUE KOTOPHIX BCE CYUTAIOT TIOCTBLIHBIMY 2,

B kadecTBe KIIOYEBOT0 MPHUHIMIIA HAEATBHOTO TOCYAapCTBa
Ilmaton paccmarpuBan copaBedJIMBOCTh. M3maras ero ydeswe,
B.®. Acmyc nucan: «KaxnoMmy IpakJaHUHY rocyapcTBa CHpaBel-
JUBOCTH OTBOJIUT 0CcO00€ 3aHATHE U 0coboe monoxeHne. Takoe rocy-
JIApPCTBO, BO-TIEPBHIX, JOJDKHO 00J1aaTh CHIIOW COOCTBEHHOMN OpraHU-
3allMd M CPEeICTBAMH €€ 3aIlHMThI, JOCTATOYHBIMH JUIS CAEPKUBAaHUS
Y OTPKEHUS BPXKAEOHOTO OKPYXKEHHS; BO-BTOPBIX, OHO JOJIKHO
OCYIIECTBIATh CUCTEMAaTHIECKOe CHaOXEHHME BCEX WICHOB OOIecTBa
HEOOXOIUMBIMH UIA HUX MaTepHaIbHBIMU OJaramui,; B-TPETHUX, OHO
JIOJDKHO PYKOBOIWTH W HAIMPABIATH BBICOKOE Pa3BUTHE ITyXOBHOU
JEATENLHOCTH M TBOPUYECTBay ™2,

CHMITTOMAaTHYHO H3JI0KEHUE B3TISI0B APHCTOTENS, KOTOPOE
JJaHO 3HAMEHUTHIM OTeuecTBeHHbIM MbicnuTenem H.H. AnekceeBbiMm,
a WMEHHO: «B jeMokparnu, KOTOpYIO MMEeT B BHAY APHUCTOTEINb,
MpaBO y4yacTWs B HAPOJHOM COOpaHWUM W UCIOIHEHHUS CYIeOHBIX
(YHKIMA €CTh BBIPKEHHE CYBEPEHUTETA M TIOTOMY HOJHONPAGHbIE
2padicoane 00ICHbI Ha3bleambcs «cysepenamuy. Ho 3ToT cyBepeHu-
TET MOXET Pa3JIM4YHO PACIIPECACIATHECA MCXKAY I'pakaaHaMW — WUJIM Ha
MMPUHOUIIC UX PAaBCHCTBA, WIW IO IMPUHOUILY PA3HOTO AOCTOMHCTBA.
Bcro cymmy cyBepeHHBIX NIpaB MOXKHO pa3leliuTb Ha TpPU BHA!
Ha 1paBa PCHICHUA OCHOBHBIX T'OCYJApCTBCHHBLIX IS IMPU IMOMOIIU
TOJIOCOBaHMS, Ha MPaBO yNPABICHHUS B OOIIEM CMBICIIE STOTO CIOBa U
Ha TIPaBO UCHOIHAMbL CYOeOHble (DYHKYUU — HPOMOMUN YYEHUs O
«pa3/ieJICHUU BIIACTEH» M «paclpeneneHul (QyHKIHN», KOTOpOe MbI
HaXOJMM B MOCJIEYIOIIEM EBPONEHCKOM YUEHHH O TOCYIapcTBen .

HOBOJ’ILHO CHUJIBHOC BJIMSIHUEC B HpeBHeM MHPE UMCIIN B3IJIAAbI
¢dunocodckoit mKoIsl CTOMKOB. Kak TonaratoT HEKOTOpBIE aBTOPHI,
«MMEHHO «pa3yMHas» MpPUpOJa HYeJOBeKa CTAaHOBWJIACh y CTOMKOB

12X pectomarus 1o uctopum apesnero mupa. C. 167-168.

13 4emyc B.@. Antmunas punocodus. C. 238-239.

1 gnexcees H.H. Vnes rocynapcrsa. 2-¢ m311. CI10.: UznatensctBo «Jlanby, 2001. C. 83.
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Mepoi MOpalIbHOW W AYXOBHOW CBOOOBI KaK BHYTPEHHEH HE3aBHCH-
MOCTH Kaxaoro uuausuaa»'®. I'pedeckas Quuocopus crommmsma
BHEJIPSAETCS B «PHUMCKYIO TOYBY» M OKa3bIBaeT CYIIECTBEHHOE BO3-
JlelicTBHE Ha mpassiuue kpyru JlpeBHero Puma, cBOK MO3OHEHNIYIO
Tparc(opManrio oHa HAXOIUT B yueHnu L{utiepoHa, MBICIIH KOTOPOTO
0 TIPaBOBOM T'OCY/IapCTBE M IIPABOBOM COIIMYME, O €CTECTBEHHOM ITpa-
B€, CIPaBEIMBOCTH, MCTUHHOM 3aKOHE IPHBIIEKAIOT IMPHUCTAIHHOE
BHUMAHHE COBPEMEHHBIX yUEHBIX®.

IIpumeuaTenbHO TO, KaKuM oOpa3oM coBpeMeHHUK Tura Jlu-
BHUsI, Ipeueckuil uctopuk uonucuii I"'anvkapHacckuii, onucan B CBO-
eM Tpyae «PuMckue IpeBHOCTH» 3aKOHbI PoMyia, KOTOPBIHA B €ro us3-
JIOKEHUM «OTAETUB HU3IINX OT BBICIINX, Jall 3aKOHBI U YCTaHOBKH,
YTO KOMY M3 HUX HAJUICKHT JENaTh: MAaTPULIUSIM — OTIPABISATh Maru-
CTpaTyphl U XKPEUECKUe NODKHOCTH, IIedesM — BO3/IEIIBIBATh 3EMITIO,
KOPMHUTb CKOT M 3aHMMAThCs JOXOAHBIMH pemeciamm»'’. U nanee:
«OH MOpyYHI MATPUIUSAM HAPO, Pa3pelInB KaKIOMy H30paTh KOTO
OH 3ax04eT cebe maTpoHOM (TIOKPOBUTEIEM, 3AIMUTHUKOM, — npume-
yaHue Hawle), Ha3BaB 3TO MATPOHATOM... BooO1IIe ke mo 60KecKkoMy u
YeII0OBEYECKOMY MpaBy T€ W APYTHUe HE MOTIH JAPYT Apyra OOBHHATH
(peub uaeT 00 OTHOIIEHUSX MATPOHOB U MX KIMEHTOB, 3aBHCUMBIX OT
HUX), BBICTYIIATh JPYT MPOTHUB APYTa CBUIETENSIMHU WU [10/1aBaTh IO-
Joc 3a HeOnarompusaTHoe (Ui TeX WX APYrux) pemeHue... Hapomxy
’K€ OH TPEeAOoCTaBmWJ TpH (TpaBa): BEIOWpATh MAarucTpaToOB, CAHKIINO-
HUPOBATh 3aKOHBI U PEeIaTh O BOWHE, KOT/a Iaph K HeMy OOpaTHUTCS.
Ho rosjoca moxaBan He cpady Bechb Hapoj, HO CO3BaHHBIN MO KypH-
am»i8,

ITo muenuto k. AkToHa, KoHIenuio L{uiepora oT B3MISAA0B
[TnaTona u ApucToTelnsi B KOpHE OoTiiM4aja uiesi cBo0O bl B ee Ooiree
HE3aBUCMMOM OTHOIICHUH B MPOTHBOBEC B3TJIAJaM BEJIMKUX I'PEKOB,

TocynapcTBo, 06LIECTBO, JUYHOCTD: MPOOIEMBI COBMECTUMOCTH / T0A 0Ol pexl.
P.A. Pomawosa, H.C. Huxcnux. M.: FOpucts, 2005. C. 66.
16Cwm., manpumep, Hepcecsny B.C. ®unocodus npasa. M., 1997. C. 430.
"X pecromarus 1o uctopum apesnero mupa. C. 209-210.
8Tam xe. C. 210.
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CUYHTABIINX, YTO JIy4Ille HE CTPEMHTHCSA K CBOOOJIE, & YIOBIETBOPSITH-
Cd CHJIBHOM BJIACTBIO, 3aBEIOMO HAIlEJIEHHONW W aJanTHPOBaHHOMN
K TOMY, 4TOOBI 00ECIIEUMBAT CYACThE ek ™,

H.H. AnexceeB, uznaras B3risaael [luniepona, ormedaer: «Ye-
JIOBEK, Onarofapsi CBoOeMy pa3yMy, BUIUT HMPUUYHHBI, TOPOKIAIOIINE
OTJIeNbHBIE BEIIW, HAONIOMaeT MPOIeCChl TPOMCXOXKACHHUS BEIIeH,
CpPaBHHMBAET OJHU BIUSHUS C IPYTHMH W TaKUM 00pa3oM MPEABUINT
Oynymiee W MOATOTABIMBAET TO, YTO eMy B OyAyIIieM HeoOXOIMMO.
OTciofa o49eHb JIETKO JOWTH U JI0 CTOMYECKOT0 MHTEIUIEKTyallu3Ma, 1
00 yuenus 006 agmonomuou mopaau. I neiicteurensHo, Lutepon mo-
XOJIUT IO TIOTTHOTO MPU3HAHUS IUYHOU COBECMU U PA3YMA KAK OCHOG-
HO20 08U2AMENIbHO20 Hep8d MOPAbHOU deamenbHocmu. B co3HaHUN
HaIlleM, — TOBOPHUT OH, — 3JI0KEHBI BPOXKJIEHHBIE: ceMeHa J00poieTe-
Tiei, HeKast MPUPOKACHHAS UCKPA COBECTH.

Jluunoe camocosnanue L{uyepon cuumaem camvim CEAUJEHHBIM
HAuaioMm 8 yeloseKe, 3HAKOM DOMCeCMBEHHO20 CYuecmad, 3aneyam-
JeHHo20 6 Hawteli npupode. Ho B To ke Bpems LlunepoH mpusHaeT
CYIIIECTBOBAaHNE TAKWX YUCTO OOBEKTHBHBIX, CBEPXHHIMBHIYATHHBIX
MOpaTBHBIX IIEHHOCTEH, KOTOPBIE MPEBOCXOAAT IJMYHOE CO3HAHHE
U JINYHYI0 MyIpocTh. W 3TO cyTh, mpexiae Bcero, OOIIeKHTEeNbHAS
MpPHUpOJIa YeJIOBEKa, CIPABEIMBOCTh, OTEUYECTBO, PUMCKOE TOoCyap-
ctBo»?.

B a1o Bpems B Pume HaunHaeT pa3BUBAaThHCS UJEs O IPaBe Kak
o cupaBennuBocTH. Kak ormeuan akagemuk B.C. Hepcecsni: «IIpo-
THUBOIIOJIOKHOCTh MEXIy CIPaBEJIUBBIM U HECTIPABEIIMBBIM TIPABOM
B PUMCKOW IOPHUCIIPYACHIIMN BBIpaXkajach IyTEeM MPOTHUBOIIOCTaBIIC-
HUS aequumjus (IKBUBAJIEHTHOTO, PABHOTO IMpaBa) jusiniquum (mpasy
HEOKBHBAJICHTHOMY, HEpaBHOMY) ... Mjes Takoro mpaBONOHUMAaHUS
NPUCYTCTBYET B M3BECTHOM OIPE/ICICHUN Y IbIIHAHOM TOHSTHS CIpa-
Be/uMBOCTH. «CIpaBelIMBOCTh, — MOMYEpPKHBai YIbIIHAH, — €CTh
HEU3MEHHAas U MMOCTOSHHAS BOJIS MPEAOCTABISATH KAKIOMY €T0 MPago.

19 Cwm.: Axmon [oc. ictopus cBoGoabl U aHTUIHOCTH // TonMMTHYECKHE HCCIIEN0Ba-
mus. 1993. Ne 3. C.117.
20 Tam xe. C. 116-117.
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IIpennucanus npasa CyTh CIEAYIOIIME: )KATh YECTHO, HE YUHUTh Bpel
JIPyroMy, KaKJJOMy BO3AaBaTh TO, UTO eMy MpHHAIexKuT. CrpaBes-
JUBOCTD €CTh TIO3HAHNE OOKECTBEHHBIX W YEIIOBEUECKUX JIeN, HayKa O
CIIPaBEUIMBOM U HECIIPABEAJIUBOMY.

Y4eHue pUMCKHUX IOPUCTOB O €CTECTBEHHO-TIPABOBOM CIIpaBe-
JUBOCTH ¥ CIIPaBEIJIMBOM IpaBe CYIIECTBEHHO MOBIHSIO Ha (POPMHU-
pPOBaHHE M Pa3BUTHE IOPUIANIECKON KOHIICIINH MIPaB U CBOOO] Yelo-
Beka»?l,

B III Beke H.3. pUMCKHE IOPUCTHI 0OOCHOBAJIHN TTOJIOKEHHE O JIe-
JICHWH TIpaBa Ha nyOiuuHOe U YaCmHoe.

[Ty6nmaHOE TIPaBO «OTHOCUTCS K TOJIOXKEHUIO PUMCKOTO TOCY-
JapCTBay, a YaCTHOE MPaBO «OTHOCHUTCA K TOJb3€ OTAEIBHBIX JIULD).
«HacTtHoe mpaBo, B cBOw ouepenp, — otMevan B.C. Hepcecsanu, —
BKIIIOYAIO B ce0s ClemyroIue TpU YacTH: eCcmecmeeHHoe Npaso
(ius naturae, ius naturale), npaso napooos (ius gentium) u yusunvroe
npaso (ius civile)»?.

Ilo muenuto JLII. PacckazoBa m W.B. Ymoposa: «llpeBHue
MBICITUTENIN €CTeCTBEHHOE MPaBO pacCMaTpUBAIH, €Cld 000OIIUTH,
UCXOJA U3 COLMAIIBHO MPUPOJHON 3aJaHHOCTH, CJIOKUBILEHUCS K TOMY
BPEMEHHU, B KOTOPOM OHH MPOXKUBAIA. MOKHO NpPEaNoNIOKUTh, YTO
YpOBEHb COIMAILHOTO Pa3BUTHUS TOT/A €II€ HE TO3BOJISUT BBIAENIATH
HBIHE BaXKHEHIINE colnaibHble Onara (Ku3Hb, CB000/Ia, IOCTOMHCTBO
JIUYHOCTH, JMYHAs HEMPHUKOCHOBEHHOCTH) KaK OCHOBOIIOJIArarolliye
1, COOTBETCTBEHHO, TIPU3HABATH MPABO Ha HUX 33 BCEMU JIFOJBMHU 0Oe3
UCKITIOUEHHAN 2,

B I-II crosetnn B BOCTOYHBIX MPOBUHLMAX PUMCKON umnepun
BO3HUKJIO XPUCTHAHCTBO. Bpemsi ero BO3HMKHOBEHHUS XapaKTepH30Ba-
JIOCh TIYOOKHUM KpPU3HUCOM PabOBIAJEIBUYECKOTO CTPOS, COMPOBOXK-
JABIIMMCS yCHUJICHHEM OJKCIUTyaTallid HapoaoB PHMCcKOW wmmrepum.
XPHUCTHAHCTBO MPOBO3TIIACHIIO PABEHCTBO BCEX JIIOZEH 0e3 pazmudns

ATIpasa yenoseka / oTB. pex. E.A. Jykawesa. C. 65-66.
22Hepcecsany B.C. ®unocopus npasa. M., 1997. C. 431.
2BCwm.: Paccxazos I.I1., Ynopos U.B. EcTecTBeHHbIE NpaBa YeNOBEKa: yueOHOE MOCo-
owue. CIIG.: Jlekcukon, 2001. C. 30.
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Ha COCIJIOBUS, HAIMH, IpoucxXoxaeHne: «HeT yxe myzaest, HU S3bI9HA-
Ka; HeT paba, HM CBOOOIHOTO; HET My»KCKOTO MOJIa, HU JKEHCKOro»2,

OmHuM W3 TEPBBIX XPHUCTHAHCKUX (HUI0CO(OB, B TOM UHCIIE
paccMaTpUBAIOIIAM BOTIPOCHI, CBSI3aHHBIE C TMpaBaMH M CBOOOAaMHU
YyeloBeKa W rpakiaanuHa, Obl1 ABpenuii ABryctuH. B cBoeit pabote
o «I'pame boxkbem» OH TOBOPHT, 4TO bor cosman demoBeka cBOOOA-
HBIM W HAJENHWJ €ro BOJIEH, MPeIOCTaBHB BO3MOXKHOCTH XHUTH IIO-
YeIoBeYbH U T0-005kbH. CTIOCOOHOCTD JKUTH TIO-YEJIOBEYbH MOPOKIa-
€T WCIOpYEHHAsi TPEeXOM IPHPOJa UYEeIOBEKa, a BO3MOXKHOCTH JKHThH
mo-00XbH poxkaaeT Omaronate boxes: «U Bce, uTo Aenmaete, aenaiire
OT Iy, Kak juis [ocrosa, a He 11 4enoBekan?,

BaxxHelmmM BKJIaJIOM XPUCTHAHCTBA B HANIly NHUBUIH3AIIIO
SIBJISIETCS] KOHLIENIMS TUYHOCTU. Tonbko penurus ¢ ee uaeeit o bore,
ujeeil BO3BBIIEHHOCTH U TIyOOKoW TmuHON mueeit o ['ocrone, koTto-
pBIF PUHUMAET Ha ce0s 3a00Ty 0 KaXKIOM YeIIOBEKEe, KOTOPBIA 3HAET
KaXI0r0 MO HMEHHM, MOIJA MOPOAMTh KOHIEMIUIO JIMYHOCTHZ®,
To ecTb MMEHHO XPUCTHUAHCTBO 3aJIOKUJIO OCHOBBI COBPEMEHHOM
KOHIIETIIINY TIPaB U CBOOOT YeJIOBEKa.

BaxHBII1 BKIIa[ B pa3BUTHE XPHUCTHAHCKOTO OOTOCIOBHS BHEC
®oma Axsunckuit (1226-1274), B opuruHagbHOH (uocodcKko-
MpaBOBOM KOHIENIMK KoToporo, kak ormedan B.C. Hepcecsn:
«CMBICTT €CTECTBEHHOTO 3aKOHA JIJIS YeJIOBeKa KaK 0coO0To CyIecTBa,
OJIApPEHHOTO OOTOM IyIIONW W pa3syMoM (TMPUPOKICHHBIM, €CTCCTBEH-
HBIM CB€TOM pa3syMCHUA U HO3HaHI/IH), COCTOMUT B TOM, YTO YECJIOBECK I1O
caMol cBoell MpHpoje HaJlelieH CIIOCOOHOCTBIO pasiuyarh JA00po U
3710, IPUYACTEH K JTOOPY M CKJIOHEH K JCHCTBHUSM M MOCTYIKaM CBO-
00THO BOJIM, HATIPABJICHHOHN K OCYIIECTBICHUIO J0oOpa Kak Meau. ITOo
03HAYaeT, 4TO0 8 chepe npakmuuecko2o nosedenus yeiosexka (B 0oma-
CTH MPAKTHYECKOro pasyma, TpeOyroliero jaeiarh Jg00po u u3derarsb
3]1a) Oelicmeyiom Npasuia U GeleHusl, eCmecmeeHHo onpeoeaouue

2 Hepcecany B.C. ®unocopus npasa. C. 231.
25 Tam xe. C. 246.
% Pooe @. Ponb XpucTUAHCTBA B eBponeiickoil nuBuwusanuy / EBponeiickuii anpma-
Hax: Ucropus. Tpaguun. Kynerypa. M., 1993. C. 92.
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NOPAOOK 4eN08e4ecKUx G3auMOOMHOWEHUL 6 CUTY HPUPOICOCHHBIX
Ye06eKy GIeYeHUll, UHCIMUHKMOE U CKIOHHOcmell (K caMOcoXpaHe-
HUIO, OpaKy  IETOPOKICHHUIO, K OOIIEKUTHIO, OOTOTIO3HAHHUIO U T. [I.).
[ yenoBeka Kak pa3yMHOTO MPUPOTHOTO CYIIECTBA ACHCTBOBATH IO
€CTECTBCHHOMY 3aKOHY O3HauaeT BMECTE C TeM TpeOoBaHUE NEeHCTBO-
BATh 110 BEJICHUIO M YKA3aHHIO YEJIOBEYECKOTO pasyMan?’,

CornmacHo ydennto oMbl AKBHHCKOTO, CBOOOJa deJIOBEKa
(B eCTECTBEHHOM COCTOSIHUM) OOYCJIOBIMBAETCS €0 MPHPOION, KOTO-
past ucxonut ot bora BMecTe ¢ palMOHAIBHOCTBHIO, MOAPA3yMEBAIO-
meil oOHapy)keHHe WM B cebe caMOM CIIOCOOHOCTh TIOHUMATH JTY
CBOIO OOBEKTHBHYIO MIPUPOAY U MPUHUMATh Pa3yMHbIE PEILICHHS, KOH-
Tponupysi cOOCTBEHHBIE BOJIEBbIE AEHCTBUA. BMecTe ¢ TeM, Tak Kak
YeJI0BEK JKUBET U 00IIaeTcs C APYTUMH JIFOABMH, OH JIOJDKEH HE3aBU-
CHMO OT CBOETO COLMAIBHOIO CTaTyca OeCIPEeKOCIOBHO BBIIOIHATH
00s13aHHOCTH TIepe/ O0IIecTBOM, cOOMIoaast 0OIIeCTBEHHBI HHTEpeC
¥l CTaBsl MIOCJIEHUM BBILIE JIMIHOTO STOMCTHIECKOrO MHTEpeca’®,

ITonutuko-npaBoBas unaeosnorus CpesHUX BEKOB OYEHb Mallo
Jlaa JJis pa3BUTHS U CBOOOIBI i PAaBEHCTBA JTFOICH.

Haunbonee 3HaMEHUTHIM U OKa3aBILUM CHJIBHOE BJIUSHHUE HA IO-
CJIeyIOIIee pacpoCTpaHeHUe UIeH U HOPM O PaBEHCTBE BCEX JIIOACH,
BBICOKOW IIEHHOCTH TpaB ¥ CBOOO/] YeJOBeKa U IrpakJaHuHa, TPOBO3-
TJIAIIeHHBIX OypiKyasHbIMH peBoronusimu koHma XVIII Beka, cramo
HX 3aKpCIICHUC B TaAKUX UCTOPUYCCKHU SMOXAJIbHBIX aKTaX KOHCTUTY-
IIMOHHOTO CojiepKaHus, Kak Jleknaparus HezaBucuMocT (1776 r.) u
Kouncturynus CIHA (1787 1.), a Taxke (paniysckas Jlekmapamus
npaB 4denoBeka u rpaxkaanuHa (1789 r.) u Koncruryuus ®@panuuu
(1793 r.), BIIrOUaBIIAsA yKa3aHHYI0 [[ekmapariuro.

Konerp XIX — cepenuna XX B. ObUIM CBs3aHBI C OCHOBaMHU
(hOpMHUPOBaHUS MEXKITYHAPOHOTO TYMAHUTAPHOI'O MPaBa, YCTaHABIIHU-
BafOIIETO 0a30BbIE MPUHIMUITEI PETYIUPOBAHUS IIPABOBOTO CTATyca
JIMYHOCTH Ha MCEXIAYHApOAHOM YPOBHE. OCHOBHBIMU CO6I)ITI/I$IMI/I,

2"Hepcecany B.C. ®unocopus npasa. C. 440.
BCwm.: @oma Axeunckuti. Cymma Teonorun // Auronorust Muposoii gpunocodun. T.1
(2). M., 1969. C. 846.
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OKa3aBITMMH BIUSHHIE HAa Pa3BUTHE KOHIIETIINH TPaB B CBOOO 4eJo-
BEeKa B ATOT NEpPUOJ, CTalld MEXIyHApOIHbIe KOHTpecchl (BeHckuit
18141815 rr., ITapmwxkckuii 1856 r. u bepaunckuii 1878 r.), koHbe-
penrun mupa (1899 u 1907 rr.), Benukas OKTI0pbhCKas COIUATHUCTH-
geckas pesonorus 1917 r., Bropast MupoBasi BoWHA M PHUHATHIC T10-
Clle ee OKOHYaHHWA MEXIyHApOIHO-TIPABOBBIE TOKYMEHTHI — YCTaB
OOH, BceoOmrast mexmaparus mpaB denoBeka 1948 r., MexxayHapo-
HBIC TTAKTHI O TIpaBax deioBeka 1966 r.

KoHTposibHbIE BONIPOCHI

1. IlonsATHE TpaBa B OOBEKTHBHOM H CyOBEKTUBHOM CMBICIIE.

2. IlonsTre cBOOOA M 3aKOHHBIX MHTEPECOB UEIOBEKA W TPax-
JaHWHA.

3. [lonsaTre mpaB YeioBeKa: reHe3UC, MHOTOOOpa3He IMOAX0I0B
K MOHATHIO [IPaB YeJI0BEKa.

4. OnpenesneHue TOHATHS «IIpaBa 4ejoBeka». OCHOBHBIC 3Ha-
YEHHUS TIOHSTHS «IIPaBa YEIOBEKay.

5.1IpaBa 4genoBeka, momuTHKa U MOpaib. COOTHOIIEHHE TMOIH-
TUKH U [IPaB 4€JI0BEKa.

6. IIpaBa yenoBeka Kak KpUTEPH HPaBCTBEHHOCTH M3MEPEHUS
IIOJIMTUKH.

7. IlpaBa yenoBeka kak chepa B3aMMOJIOMIOTHEHHUS TIPaBa U MO-
painu.

8. OO1ieueoBeYecKUe IEHHOCTH U IIpaBa YeioBeKa.

9. IIpaBa venoBeKa ¥ BHEIIHSS MTOJTUTHKA.

10. [IpaBa uenoBeka B UCTOPUM IOJUTHKO-TIPABOBOM MBICITH
Hpesneii ['penun.

11. IIpaBa 4enoBeKa B HCTOPHH MOJUTHUKO-TIPABOBOW MBICIIH
HpeBHero Puma.

12. TlpaBa yenoBeka B CpeiHHE BEKa.

13. TlpaBa yenoBeka B HoBoe Bpemsi.

14. [lokTpuHa mnpaB 4ejioBeKa B MEPHO Kpu3uca Geoganiusma u
nmo0epl paHHUX OYypIKya3HBIX PEBOJIOLINH.

15. CoBpemeHHBIE TIPEACTARIEHHS O MTPaBaX YEIIOBEKA.
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§ 1.2. Coneprxanue U NPUHIUNBI 3aKpeNJIeHUsI
npas U CB00O/1 YeI0BeKa

Kak yxe oTMe4asioch B pebIIyeM naparpade, HICTOpUISCKU
MPaBOBOM CTAaTyC YEJIOBEKAa U TPaXkIaHWHA CKJIAJILIBAJICS HA MPOTIKE-
HUY JUTUTEIHLHOTO BpeMeHH. J[0CTaTOYHO CKa3aTh, uTo eiie B J[peBHel
I'pertun 1 Pume cBoGomHBIE OT pabCTBa JHOAM O0JIAAalid CTaTyCOM
00 TpaxkJaHWHA — TIOJIHONPABHOTO YIEHA AHTHYHOTO IOJIHCA U
Pumckoli umriepun, 60 cBOOOHOrO (MeTeKa, miuehdes), KOTOPhIH He
o0naiain MOJUTHYECKUMU MPaBaMH M ObUT OTJIYYEH OT PEIICHUS I10-
JIUCHBIX (TOCYJapCTBEHHBIX) JIeJ, HE MOT ObITh M30paH, Kak HE MOI' B
paBHOI! cTeTeH! 1 U30UPAaTh.

I'pak1aHCTBO B JPEBHOCTH OBLIO OINMPEICISIIOIIAM 3JIEMEHTOM
MOJIOKEHUSI MHAMBHAA B TocyAapcTBe. B pesynbrare AnuTennHOM
SBOJIIOIMY B OOIIECTBEHHO-TTOJIMTUYCCKON MBICIIH YTBEPAMIACH UICs
0 HEOOXOJUMOCTH MPU3HAHUS HE TOJBKO MPaB MOJIUTUYCCKOTO CYyOh-
€KTa, HO U TpaB YeJI0OBEKa KaK TaKOBOI'0, HE3aBUCHUMO OT €ro rocyaap-
CTBEHHO-TIPABOBOM NpuHaAJIe)KHOCTH. Benukas @DpaHiy3ckas peBoO-
monus 3aduKkcupoBana 3Ty uaer B Jlexmapanuu mpaB U cBOOOX ye-
noBeka U rpaxgaHuaa 1789 roma. Takum o0pa3oM, OBUIO TTOIOKEHO
HCTOPUYECKOE HAaudalo MPHU3HAHUIO MpaB YellOBeKa B KadecTBe Oosee
MIMPOKOW KaTErOpHH, 9eM TpaBa U CBOOOIbI TPAKIaHIHA.

OcHoOBoOTIONIATAIOIINE MEXTyHAPOHBIE IOKYMEHTHI, B TOM YHC-
ne BceoOmas neknmapanus mnpaB denmoeka 1948 roma, a Taxke Mex-
JTlyHapOJHBIE TAKTHI O MpaBax W CBOOOJaxX denoBeka, mpuHaTeie OOH
B 1966 romy, He CTaBIT NMPaBOBOI CTATYC 4YEJOBEKAa B 3aBUCUMOCTb
OT MOJIMTUYECKON MPHUHAIIS)KHOCTH WHIUBUAA K KaKOMY-THOO TOCY-
nmapctBy. OHHM He YIOTPEOINSIOT TEPMUH «TPaXKTAHWH», & TOBOPAT
0 YeJIOBEKe, O ero mpaBax M CBOOOAAaX Kak 00 YHHBEpPCAIBHOH BBIC-
1ieil IEeHHOCTH.

IIpaBa 4enoBeka SIBIAIOTCS OJHOM M3 OCHOB KOHCTHUTYIIMOHA-
JU3Ma, TaK KaK KOHCTUTYIIMW CO3JAIOTCS, TPEXIE BCETO, IS TOTO,
yTOOBI 00ECHeYnTh TpaBa, CBOOOABI M OE30MACHOCTH YEIIOBEKa OT
MPOM3BOJIAa TOCYIAPCTBEHHOW BIACTH.

17



B xoHCTHTYHHSAX mpaBa 4YelOBEKa, pacCMaTpHBacMble Kak He-
OTYY)KJaeMble (ECTECTBEHHBIE), OOJICKAIOTCA B IOPUAMIECKUE HOPMBI
Y CTAHOBSITCSI BAYKHEHUIINM HHCTUTYTOM KOHCTHUTYLIMOHHOTO MPaBa.

W3BecTHBIE MpPaBO3AIIUTHUKY, OMHUPAsCh HA HCTOPHUYECKYIO
TPAJNIHIO, 3aJ0KEHHYIO HJICOJIOTaMH TYMaHU3Ma, TAKXKe OTPHIAIOT
HEOOXOMMOCTh PA3IMYEHHs JABYX TPYII MpaB (UeIoBeKa U Tpaxka-
HUHA).

CoBpeMeHHOE OOILECTBO TEM HE MEHEe MPOA0JIKAET OCTaBaATh-
cs gyanuctudeckuM. Kak d9ieH TpaxaaHCKOro OOIIecTBa YeIOBEK
PaBHOTIPaBEH CO BCEMH JPYTMMH, HO KaK WIEH MOJUTHYECKOTO, TOCY-
JApCTBEHHO OPTaHW30BAHHOTO OOIIECTBA OH HMMEET paBHBIE IpaBa
JHIIb C TEMH, KTO, KaK ¥ OH, IPHHAIICKHUT K JTaHHOMY T'OCYJapCTBY.
Takum 00pa3oM, MHCTUTYT TpaKAaHCTBA MPOJOIDKAET MIPaTh BaXK-
HEWIIyI0 POJIb B YCTAHOBJICHHN HOJIUTHKO-TIPABOBON CBSI3H OTIEIHHO-
ro rocyJapcTBa M WHAWBUAA. B OONBIIMHCTBE KOHCTHTYLWH MPOBO-
JUTCS ONpejeiCHHas TpaHb MEXAy IpaBaMU YeJIOBEKa M TpaBaMu
rpaxJaHrHa. JTO KacaeTcs Jake GOPMYIUPOBOK COOTBETCTBYIOIIMX
CTaTEH.

Jdns o0o3HavyeHHs CyOBEKTa MpaB YeJOBeKa YIOTPEOISIOTCS
crenyronme GOpMyIIbl: «BCe», KaKABI», «KKIBIH YETOBEK», «HH-
KTO», «HH OJIMH YEJIOBEK» WIIM Oe3IMYHbIe (HOPMYJIBI: «IIPH3HACTCS
NpaBoy, «rapaHTUpyeTcsi CB00Oa» U ToMy mojgobHoe. Mimeercs B BuU-
Iy, 4TO Bce 3T (POPMYIIBI OTHOCATCS K KaXKIOoMy 4deloBeky. Koraa
peub WIET O MpaBax IpakJaHWHA, TO B TEKCTaX KOHCTHUTYIUH MPSIMO
TOBOPHTCS: «TPayKJIaHHH UMEET IPABOY», «IPAYKIAHHH MOKET.

MHorma BMECTO CJIOBa «TPpa)KIaHWH» B KOHCTUTYIHSAX, TIPEXKIE
BCETO 3aaJHOEBPONEHCKUX CTPaH, YKa3bIBa€TCS Ha MPUHAIIICKHOCTD
K HallMH: «BCE HEMIIbI», «KaKAbIM HcmaHem». B 3Tux ciyyasx umeer-
Cs B BUJAY HE STHHYECKAas, a MOJUTUKO-TOCYIAApCTBEHHAsT OOIIHOCTH
(nampumep, 1o KoHcTUTynHoHHOMY mpaBy ®PI' Hemmem cumraercs
KaXIblid, KTO 00J1aJaeT repMaHCKUM TpakaaHcTBoM). B Snmonun npu-
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HATO TIpaBa rpakAaHuHa (opMyIHUpOBaTH Kak IpaBa HApOjaa, HATIPH-
Mep, «HapoJ 001a1aeT HEOTHEMIIEMBIM IIPABOM...»%,

[IpuHaaIeKHOCTh K TpaKAaHCTBY oOecrieunBaeT oOsialaHue U
HOJTE30BaHUE BCEMH 0€3 NCKIIIOUEHHS KOHCTUTYIIMOHHBIMH TIPaBaMH U
cBoOoamMu. ['pakIaHMH MOXKET pacCUMTHIBATH HA 3AIIUTy CO CTOPO-
HBI TOCYJapCTBa BHYTPHU CTPAHBI, a TAKXKE HA €T0 TIOKPOBUTEIHCTBO 32
pyOexom.

B KOHCTHTYIHSAX pa3IMYHBIX TOCYAApCTB BOIPOC O TpaBax U
IPaBOMOYHSX YeIOBEKa M IPaKIaHMHA pa3peraeTcst Mo-pa3HoMy, 3TO
3aBUCHUT OT TPAAMIHNA, UICOJOTHUECKUX YCTAaHOBOK HMJIH CyOBEKTHB-
HOTO BBIOOpa coctaButenell. OQHO M TO K€ MPaBO B KOHCTUTYIIMH OJI-
HOH CTpaHBl MOXKeT (hOPMYITMPOBATHCS KaK IPABO YEIOBEKa, a B KOH-
CTUTYLIMH APYroi — Kak mnpaBo rpaxaanuHa. Hampumep, Konctuty-
s ['perum 1975 roma cBoOoqy mepeABIKEHUS U CBOOOIY BBIOOpa
MecTa KHUTEIbCTBA B CTPAHE PaCCMaTPUBAET KAaK MPaBO YEIOBEKA, B TO
BpeMs Kak B McmaHum 3TO mpaBo NMPHUHAUICKUT TpakIaHWHY. bes-
YCJIOBHO, CYIECTBYIOT TaKHe IpaBa, K XapaKTEPUCTUKE KOTOPHIX BCE
JIEMOKpATHYECKHE TOCYAApPCTBA MOAXOAAT OJUHAKOBO (B YAaCTHOCTH,
MIPaBo Ha KU3Hb, CBOOOA COBECTH U T. I1.).

B KOHCTUTYIHSX CONMAIMCTUYECKUX TOCYIAPCTB MOHATHE «de-
JIOBEK» MOJIHOCTHIO TIOTJIONIANIOCH TIOHSATHEM «TPaXKIaHHH» UIIH «TPY-
Jsimuiics»y. CaMo TMOHSTHE «IIPaBa YeI0BEKay JI0JIroe BpeMs CBSA3bIBa-
JIOCh C JKECTKO KPUTHKYEMOH C MapKCHUCTCKO-JICHUHCKUX MO3ULUNA
OyprKyaszHol uzeosiorueii; 6opnrba 3a MmpaBa YeJoBeKa CUnuTaIach mpo-
SIBJICHHEM «a0CTPaKTHOI'O TYMaHH3May, HMPOTHUBOIOCTABISEMOTO pe-
aJTBHOMY COITMAJIMCTHUECKOMY I'yMaHu3My. JIroObie Gopmbl mpaBo3a-
IMUTHOTO IABWXXCHHUA pacCMaTpUBAIMCh KakK IleI\/'ICTBI/IH, Bpa)i([le6HbIe
CYIIECTBYIOLIEMY OOIECTBEHHOMY CTPOIO0. «AOCTPAaKTHBIMY» C TOYKH
3peHusl BIACTEeH MpaBaM YelloBeKa (MMENMCh B BUAY, IIPEXKAE BCETO,
JIMYHBIC IIpaBa " CBO60]IBI) IMPOTUBOIIOCTABIAINCE KOJIJICKTUBHBIC U
conuaneHble npaea. Jlume B koHie 70-80-x rojoB mpomuioro Beka

2 3nech u pganee cM.: KOHCTUTYUUH 3apyOeKHBIX rOCYIapcTB. BenukoOpHTaHus,
Opannus, [epmanns, Urtamms, Wcenanus, seiinapus, EBponeiickuii coro3, Coemn-
nennsle [ltater Amepuxu, SAnonust, bpazunmusa. M.: BEK, 2010.
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0[] 1aBJIEHUEM MHPOBOIO COOOIIECTBA HAYAJIOCh ITOCTEIEHHOE IPHU-
3HaHHE NPOOJIEMATUKU IIpaB YEJIOBEKa B COBETCKOM TIOCYAAapCTBE.
Crnenmyer OTMETHTD, YTO B3aMMHasl [IOJIEMHKA O MPaBax 4eJoBeKa Obl-
Ja 1oJIe3Ha 00enM OUCKYTHPYIOIIMM CTOpoHaM. MIMeHHO mox Bius-
HHEM «COLMAJIMCTUYECKUX CTPaH» U COLUAIMCTHYECKUX ABMKCHUH
B CTpaHax 3alaJHON JEeMOKPAaTHH B LEJIOM MPUILUIN K IPU3HAHUIO TO-
r0, YTO IIEHHOCTh UMEIOT HE TOJBKO JIMYHBIC TpaBa U CBOOOJBI, HO U
KOJIJICKTUBHBIE, COLIMAJIbHbBIE. A COBPEMEHHOE LIMBHIN30BaHHOE IOCY-
JapCTBO CTPEMUTCSI OBITh HE TOJBKO IPABOBBIM, COOJIIOAAs JIMUHBIE
IpaBa 4YeJ0BEKa, HO U COLMANIbHBIM, 00eCIeunBast JII0AeH BaKHEHUIIN-
MU COLIMATBbHBIMU TapaHTHAMHU.

Takum 00pa3om, MOHATHUS «UETOBEK KaK CyObEKT MPaBOMOUHUIN
U «TPaKIaHUH KaK CyOBEKT IPABOMOUMID Pa3IMyHBI [I0 CBOEMY 00bEMY.
[TapagokcansHo, HO OoJiee HIMPOKOE IO CBOEMY CMBICIY IIOHATHE
«UeJIOBEK» OKAa3bIBAETCS YK€ MOHATUS «TPAKIAHUH», KOTOPBIH, Kak
NPaBUJIO, B PaMKax CBOETO I'OCYAapcTBAa MMEET 3HAYUTENILHO Oosiee
IMIMPOKUH KPYI IpaB, Yalle BCEro MOJUTHYECKHX (M30MpaTenbHOe
MIPaB0), COIMATBHBIX U SKOHOMUYECKHX.

Kenas mpeogosieTh MPOTUBOPEUUBOCTh CUTYALIMH, IO KpanHeH
Mepe, Ha NOHSITUMHOM YPOBHE, TAKOW aBTOPUTETHBIN yUEHBIH-IOPUCT,
kak JI.JZI. BoeBoauH, mpeiaraj UCHOJb30BaTh 00Jice YHHBEpPCAIb-
HBIH, C €r0 TOYKH 3PEHHMS, TEPMUH «JINYHOCTBY, KOTOPBIA K TOMY XK€
KPaTKO BBIPAXKAeT CaMylo CYTh JIByX TEPMHHOB — «UEJIOBEK» U «TPaX-
JIaHWHY, COEIMHSAS MX B 0JHO 1enoe™.

B rocynapctse, nucain oH, paBa 1 cBOOO/IbI Y€JIOBEKA SBIISIOT-
Cs1 BMECTE C TEM U B IIEPBYIO OUepelb IpaBaMu U CBOOOAaMU Ipax/a-
HuHa. [lomuTruKo-paBoBast CBSA3b MEXAY TOCYJIapPCTBOM M JINYHOCTHIO
BO3HHMKAeT IO JBYM TIJIaBHBIM M pEIIAIOIIUM OCHOBaHMAM. Bo-
NEPBBIX, MHAUBU, HAXOASLINNICA HAa TEPPUTOPUHU T'OCYIAPCTBA, IOA-
MajaeT MoJ JeHCTBHE €ro CyBepeHHUTETa, Ha HErO PaclpoCTpaHsIeTcs
€ro IOPUCAUKIMSA U, BO-BTOPBIX, YEJOBEK ABIAETCS TPa)kITaHUHOM
JTAHHOTO TOCYIapCTBa.

30 Cm.: Boesooun JI/. YOpumdeckuii cTaTyc TMYHOCTH B Poccuu: yae6HOE MOCOOHE.
M., 1997.C. 7.
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B neiictByromeld Konctutyuun P® TepmMuH «4enoBek» HeceT
IBOSIKYIO Harpy3ky. Bo-TiepBbIX, OH NPUBOIUT B COOTBETCTBHE
OCHOBHO#1 3aKOH C TEKCTOM YIOMSHYTBIX MEXTyHApOIHBIX JOKYMEH-
TOB; BO-BTOPBIX, O0OECTIEUNBACT MPU3HAHNE 32 KAKIBIM HAXOSAIIAMCS
Ha Teppuropuu Poccuu nUIIOM, HE3aBHUCHMO OT €r0 IOJUTHKO-
MPaBOBOM MPHHAICKHOCTH, JCKIAPHPYEMbIX MEXIYHAPOIHBIM CO-
001IecTBOM IIpaB M CBOOO UEIIOBEKA.

Ipunyunsl TipaB M CBOOOJ YeNOBEKa SIBISIOTCS HCXOIHBIMH
BOXHEHIIUMHU HACSIMH U TIOJIOKEHUSMH, KOTOPBIE BBIPAKAIOT CYIII-
HOCTB TIPaB U CBOOOT 4eTIOBEKA U TPakJJaHNHA B COBPEMEHHOM MUDE.

Bce mpuHNUIE mpaB u cB0OOI YeOBeKa W TpakIaHUHA TIPe-
CTaBIISIFOT COOOW €UHYI0 CHCTEMY, 3JE€MEHTHI KOTOPOH HaIpaBlCHBI
Ha JOCTWO)KEHHE OOIIEell Ienu 1Mo TapaHTHPOBAHHWIO OCHOBHBIX IIPaB
¥ CBOOON 4YeJoBeKa W TpakgaHWHA. llprMeHeHHe KaXIoro W3 HHUX
B OTJISIBHOCTH, 0€3 y4deTa OCTaNbHBIX MPUHIIUIIOB, MPEICTaBISIETCS
MPOOJIEMATHYHBIM, B CBSI3HM C €M pean3aius KaXIO0TO W3 MPUHIIH-
TOB B OTAEIHFHOCTH OY/ET 3aBHCETh HE TOJNBKO OT €ro COOCTBEHHOTO
CONIepKaHusl, HO U OT CTENeHU U IPPEKTUBHOCTH B3aMMOACHCTBUS
C OCTaJIbHBIMH TIPUHIHIIAMU. [[pUHIHUITEI TpaB YeIoBeKa — 3TO OCHO-
BOTIOJIAraromlie Hayana, 00ecIieuuBaloIfe eJMHCTBO CAaMOT0 TTOHATHS
«TIpaBa YEJIOBEKa» U CIIOCOOCTBYIONIUE €IHMHOMY BOCIIPHUSATHIO MPaB
YeJOBeKa Yepe3 MpU3MYy TyMaHU3Ma, YBKCHHUS YEIIOBEYECKOTO
JIOCTOMHCTBA, CBOOOJIbI, PAaBHOIIPABUS, COMUIAPHOCTH U CIPABEIIU-
BOCTHCL.

[TpuHIUIIBI TTpaB YeIOBEKa B CBOCH COBOKYIHOCTH O0pa3yroT
CTPYKTYPHO YIIOPSIIOYCHHYIO CHCTEMY, IOCPEICTBOM KOTOPOH BO
B3aMMO/ICHCTBUU C BHEIIHEN CPENON OCYIIECTBISAETCS PETYIUPOBAHUE
COIMAJIbHO 3HAYMMBIX OTHOIICHUH B 00J1aCTH 00ECIICUCHHUs, peain3a-
LMY ¥ 3aLIUTHI IIPaB U CBOOO Y€JIOBEKA M rPaXkJaHuHa 2,

Ha nanmmoHaapHOM YPOBHE NMPUHITUIIEI HOCSAT YHHBEPCATBHBIN
XapakTep W MPUMEHSIOTCS BO BCEeX 0€3 MCKIIOUCHUS OTPaCisIX Ipasa,

ST onoeucmuxosa A.H. Tpasa uenoBeka. M.: Dxcmo, 2006.
32 Obecmeuenne Tpas yenoseka: yuebnuk / nox odmr. pex. FO.B. Anoxuna. Bapray:
Bapnaynscknit opuanaecknit nactutyr MBJI Poccun, 2016. C. 216.
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OHHM JOTOJHSIOTCS YaCTHBIMH MPHHIIUTIAMHE, pa3paO0TaHHBIMU B paM-
KaxX KOHKPETHOH MpaBOBOW HAayKH. UMCIIO MPUHIIUIIOB MPaB U CBOOOT
YeJI0BEKa U TPaXAAHMHA, PACCMATPHUBAIOLIEECS PA3TUYHBIMU aBTOpa-
MU, HE OAMHAKOBO. JTO CBS3aHO KaK C T€M, YTO MX TOYHOTO TEPEIHS
HeT B Koncturynuu P®, Tak u ¢ TeM, 4YTO AaHHBIC NPUHLHUIIBI Pa3BU-
BAIOTCS ¥ TONOJIHSAIOTCS B TEKYILEM 3aKOHOJATENIbCTBE.

JI.[I. BoeBOoAMH OTMEUAET, YTO «IIPUHLMIIBI PABOBOIO CTaTyca —
WJICOJIOTMIECKUE KaTEropuu»>>, B cUily 5TOro MX mepedeHsb, coaepKa-
HUE U 3HAaYE€HUE MOTYT MEHSTBCS, JaXXEe €CIM HE M3MEHSIETCS 3aKpe-
MUBLIAS WX KOHCTUTYyUHUA. [103TOMy mpHHLUIIBI OpaBOBOrO CTaTyca,
BO-TIEPBBIX, COCTABIISIIOT €r0 OCHOBY, Ha KOTOPYIO OIHPAETCs BCE
MPaBOBOE PErYJIUPOBAHUE IIPABOBOrO CTATyCa YEIOBEKA U IpaKAaHU-
Ha, 2 BO-BTOPHIX, UMEIOT JOCTATOYHO THOKOE CoJlep)KaHHe, pa3BHUBa-
IOLLIEEC BMECTE C PA3BUTHUEM IOCYAapCTBA.

Ha cerogusimiHuil AeHb HU B MEXIYHapOIAHO-IIPAaBOBOM, HU B
POCCHUICKON TOCYyAapCTBEHHONW MPAKTUKE HE CJIO0XKHWIOCH €IUHOrO
MOIX0Ja K KIACCH(UKAIIMA OCHOBHBIX IMPHHIUIIOB IIPaB U CBOOOI
YyeJoBeKa M IpaxkJaHuHa. Takyke He CO3JaH YHUBEpPCAIbHBIA WIIH pe-
THOHAJILHBIA MEXyHApOIHBIH HOPMATHBHBIM aKT JHOO BHYTPHUTOCY-
JTAPCTBEHHBINA PEryJIATOp, BOOpaBIIKl B ce0sl BCe WM XOTS ObI OOJIb-
IIMHCTBO MPUHIIUIIOB.

B cBs3M € 3TUM Ha OCHOBE TOJIKOBAaHUS HOPM MEXIYHAPOJHOTO
MpaBa, JONOJHEHHBIX AHAJTM30M KOHCTUTYLHUOHHBIX MOJOKEHUH, pac-
CMOTPHUM OCHOBHbIE TPHUCYIINE COBPEMEHHOCTH NPUHIIUIBI IpaB
¥ CBOOOT 4eTIOBEeKa U Tpak/JaHUHA.

MexayHapoAHO-IPaBOBbIE MPUHUUIBI IPAaB YEIOBEKA YCTa-
HaBJIMBAIOT JJIS TOCYJApCTB €IUHBIE CTaHJAPThI, pealn3anus KOTo-
PBIX JTOJDKHA OCYIIECTBIATHCS TIIABHBIM 00pa3oM Ha BHYTPUTOCYIAp-
CTBEHHOM YpOBHE. B OCHOBHBIX 3aKOHaX IOCyJapCTB, KaK MPaBUIIO,
HE TOJBKO yCTAaHABJIMBAETCS MPUOPUTET OOLIETPU3HAHHBIX MPHUHIIH-
MIOB ¥ HOPM MEXKIIyHapOJHOTO MpaBa, HO M MpeaycMaTpUBaIOTCs co0-
CTBEHHBIC T'apaHTUHU OOecIieueHHs MpaB U CBOOOJ YeJOBEKa U Ipaxk-
JTAaHUHA.

3Boesooun JI.J]. FOpuamuecknii cratyc muanoctd B Poccun. C. 58.
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Ilpunyun 2ymanuzma. DTOT TPUHLMI SIBISIETCS HCXOIHBIM.
OT Hero mpou3BOAHBI BCE OCTAJIbHBIE NPUHIMUIIBI, ONUPAIOLIMECT Ha
TaKue ero IEeHHOCTH, KaK J00po, CIIpaBeIJIUBOCTh, YEJIOBEYHOCTb.

I'ymaHu3M Kak IpHUHIMI TpaBa O3HA4YaeT 3aKpeIUICHHE HICH
YeJI0BEKa KaK BbICUICH IEHHOCTH, YBa)KUTEIbHOE OTHOIICHUE K YellOo-
BEKy BHE 3aBHCHUMOCTH OT €T0 COLIMAJIBHOIO U JH000ro MHOIO IOJO-
KeHMA. ['yMaHM3M Kak IPaBOBOM MPHHIMII 3aKJIFOYAETCS B «CIIOCO0-
HOCTH IyT€M IPENOCTaBJICHUs IPaXkAaHaM IPaB WK OCBOOOKIECHUS
X OT 00sI3aHHOCTEH, a TakKe MyTeM BO3JIOXKEHHS O0sS3aHHOCTEH Ha
JIPYTHX CYOBEKTOB OOIIECTBEHHBIX OTHOIICHUH (POPMHUPOBATH IMOBE-
JIEHUE JI0JIeH, COOTBETCTBYIOLEE MHTEPECAM YEJIOBEUECKOH JHYHO-
ct»,

Hpunyun oocmouncmea auunocmu. JIOCTOMHCTBO SIBISIETCS
BHYTPEHHEH CaMOOLICHKOW JIMYHOCTH, MPOSIBISIOLIECHCS B OCO3HAHHUU
€10 CBOMX CHOCOOHOCTEH, IUYHBIX Ka4eCTB, MUPOBO33PEHUS U  CBOE-
ro mMecra B obmectse. JJocTOMHCTBO, SIBIAACH HEMATEPHAIbHBIM OJla-
TOM, IPUHAUICKUT KaXKIOMY UYEJIIOBEKY OT POXKACHUS B PAaBHOU CTe-
MeHN. 3amperniamTcs JTro0ble JEeHCTBHS CO CTOPOHBI TOCYIapCTBa,
WHBIX JIULI, CBA3aHHBIC C IBITKAMH, HACUJIMEM, IPYTUM KECTOKUM WIIN
YHIKAIOIIUM YEIOBEUYECKOE TOCTOMHCTBO OOpallleHueM MM Haka3a-
HueM. Kpome TOro, HUKTO He MOXeT 0e3 JOOPOBOJIBHOTO COTJIachs
OBITH MOABEPIrHyT MEAUIMUHCKUM, HAYYHBIM WJIM UHBIM OIIbITaM.

I'ocynapcTBo 00s13aHO 3alUINATh JOCTOMHCTBO JIMYHOCTH OT
POXIEHHUS W JI0 CMEPTH BHE 3aBUCHMOCTH OT KaKHX-THOO 00CTOs-
TCJIBbCTB. HpI/I 9TOM JIMYHOCTh B €€ B3aMMOOTHOLICHUAX C rocyaap-
CTBOM SIBJISIETCSl PABHOIPABHBIM CYOBEKTOM, KOTOPBIH MOXKET 3alllH-
1aTh CBOMU IIpaBa BCEMU HE3AIIPCIICHHLBIMUA CHOCOGaMI/I, B TOM YHUCJIC
ocriapuBasi peleHus 1 IeHCTBUS TOCyIapcTBa B JIMIIE €TO OPTaHOB.

HpI/ISHaHI/Ie OOCTOMHCTBA JIMYHOCTU YTBEPXKAACT 3HAYUMOCTD,
COOHUAJIBHYIO IEHHOCTH, HCIMOBTOPHMMOCTH KaXXI0I0 HMHAWBHUIA BHE
3aBUCHMOCTH OT 3aHMMaeMOT'0 UM TIOJIOKEHHS B OOIIECTBE.

34 Mexnynaponuoe 1paso / Bonvgpeanz Ipagp Bumymym [u mp.]; Hep. ¢ HEM.; Hayd.
pen. T.®. Axosnesa. M.: Undotpornk Menna, 2011. C.104.
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IHpunyun ceo6o0vl. B yetBepToii cTaThe (PpaHiry3ckor [lexma-
paiyy mpaB YesoBeKa W rpaknanuHa 1789 1. cBoboma ompenenseTcs
«KaK BO3MOXHOCTb JIeNIaTh BCE, YTO HE MPUHOCHUT BPEJa IPYTOMY».

ToJbKO B YCIOBUSIX CBOOOJBI YEIOBEK MOMET PEan30BaTh
cBou nHTepeckl. CBOOOIa MpeBpalacT 3aBUCUMOT0 YeIOBEKa B Ipax-
nanuHa. CTaTyc rpakJaHHHA 3aKPeTisieT HOBBIM XapakTep B3aMMOOT-
HOIIIEHWI uenoBeka W rocygapcta. CBoOoga — 3TO BO3MOXKHOCTB
U CIIOCOOHOCTh WHIIMBHJIA JCWCTBOBATH B COOTBETCTBHU CO CBOMMU
HENSIMU U HHTEPECAMH.

Tpunyun ynusepcarbHocmu npag uweiogeka 03HAYaeT, YTO OHU
NPUHAICKAT BCEM JIFOJSIM BHE 3aBHCUMOCTH OT KOHKPETHBIX JKH3-
HEHHBIX OOCTOSITENBCTB, B TOM YUCIIC OpPTaHU3alUy MyOJMYHON Ba-
CTH B TOCYJapcTBe, ero (hOpMbl MPABICHUS H TEPPUTOPUATHEHOTO
YCTPONCTBA, TIOTUTUYECKOTO PEKUMA, & TAKKE POJIM HA MEIKIAYHAPO/I-
HO-TIpaBOBOW apene. OOMIENPU3HAHHBIE TPaBa U CBOOOIBI JOJKHBI
cOOMIONIATECS. HA TEPPHUTOPHH JIHOOOTO TocyAapcTBa. VckmodeHneM
B JIAaHHOM CITy4ae BBICTYNAIOT HEKOTOPhIC MOJUTHYECCKUE TpaBa, pea-
JU3AIUs KOTOPBIX CBSI3aHA C HAJTMYMEM T'PaXKIaHCTBA WM MOJIAHCTBA
KOHKPETHOTO TOCYJapcTBa (paBo W30UpaTh U OBITH N30paHHBIM, TTpa-
BO Ha ydYacTHE B OTIPABICHHU MPABOCY/AUs, TMPABO HA ydacThe
B yNpaBJIEHUU JellaMU TOCyJapcTBa W T.[.), a TaKXKe BO3MOXHBIE
OrpaHHMYCHUA IIpaB B CHUTyallUAX, CBA3AHHBIX C HeO6XO,Z[I/IMOCTLIO
NOJ/IepPKaHHs TOCYIAPCTBEHHOW 0€301acHOCTH, OOIECTBEHHOTO MO-
psaka, obecrieueHust 3A0POBbs UM HPAaBCTBEHHOCTH HacelleHus, IIpaB
¥ CBOOO/I IPYTUX JIHII.

Ipunyun eouncmea u HedeaUMOCMU NPas BHIPAKACTCS B TOM,
YTO OHHM NPEACTABISAIOT cO0O0i eanHOe IIeJ0e, B3anMO3aBUCUMBI H
B3aUMO0OYCIIOBJICHbL. [IpHHIMITBI TPEACTABISIOT COOOH €AMHYIO CH-
CTEeMy, 3JIEMEHTBI KOTOPOI HalpaBlieHbl Ha JOCTIKECHUE OOIIEH 1enn
MO TapaHTHPOBAHHIO OCHOBHBIX IMPaB U CBOOO]| YeJIOBEKa U TpaX/ia-
HuHA. [IpMeHeHHe KaXJIoro M3 HUX B OTACIBHOCTH, 0Oe3 ydera
OCTAJIBHBIX IPHUHIUIIOB, ABJIACTCA YCCUYCHHBLIM, B CBA3U C YEM pCain-
3alysd  KaXJ0ro M3 IPUHOUIIOB B OTACIIBHOCTHU 6y21€T 3aBUCCTH
HE TOJILKO OT €ro COOCTBEHHOTO COJIEpKaHUs, HO U OT CTEICHU U d(-
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(heKTUBHOCTH B3aMMOJEHCTBHA C OCTaJbHBIMHU MpHHIWIAMH. Heme-
JIUMOCTh MPaB YEJIOBEKA BBICTYNAECT HPEMATCTBUEM Ha IyTH €r0 TUC-
KPUMHUHAIIAY TI0 JTFOOBIM OCHOBaHUSIM.

Ipunyun yeasicenus npag u c60600 COCTABIAET HPABCTBEHHO-
STHYECKYIO TPEANIOCHUIKY OCYIIECTBICHUS CYOBEKTaMU IPAaBOOTHO-
HICHUI CBOMX MpaB M 00s3aHHOCTEH, BBIPAXKAaeTCsl B YyTKOM, BHUMA-
TEJIbHOM, TOYTUTENHHOM OTHOILIEHUM JPYT K ApYry. YBakKeHHE IpaB
1 cBOOOJ O3HAuYaeT MX MpPU3HAHHME 3aKOHOAATENIEeM B KauecTBE MPHO-
PUTETHBIX MO OTHOUIEHHIO K JPYTHMM COLMAIBHBIM LIEHHOCTAM. Bax-
HelIee 3HaueHue umeet cr. 55 Ycraa OOH, cornacHo kotopoit Op-
raam3anusg OObenHeHHBIX Haluii coqeiicTByeT OBBIIICHUIO YPOBHS
JKU3HU, TTOJTHOM 3aHATOCTH HACEJIEHUS U YCIOBUSAM 3KOHOMHYECKOTO U
COIMAJIFHOTO TPOTrpecca W Pa3BUTH, BCEOOIIEMY YBaXKEHHIO U CO-
OJIFOIEHUIO TIpaB YeJIOBEKa M OCHOBHBIX CBOOOI IS BceX. B cooTreT-
cTBUU co cT. 56 YcraBa Bce Unenbl Opranmzanun 00SI3yIOTCS TIPE-
MPUHUMATh COBMECTHBIE U CAMOCTOSTEIbHBIE NEUCTBUS B COTPYAHHU-
yecTBe ¢ Opranuzanueit st JOCTHKEHUS Lelel, yKa3aHHBIX B CT. 55.
ITockonmpKy BBITIIEYKa3aHHBIE 0053aTEIBCTBA TOCYNAPCTB H3TIOKEHBI
B caMoii o0mieii hopMe, ¢ MOMEHTa IPUHATHUS Y CTaBa U JI0 HACTOSIIIe-
ro BpEMEHHU I'OCy1apCcTBa CTPEMATCS KOHKPETU3UPOBATh HOPMATHBHOE
coJiepKaHue MPHUHIUIA YBOKEHHS MPaB U CBOOOJ] YEIOBEKA M IPax-
JTAaHUHA.

B Koncturyiun PO momogHUTENBHO K BBIMICYKA3aHHBIM MEX-
JyHapOJHO-TIPaBOBBIM TIOCTYyJIaTaM 3aKpEIUIEHbl MPUHIUIBI HEMo-
CPEJICTBEHHOTO JEHCTBUA MpaB W CBOOOJ UeEJIOBEKa M TpakKIaHHMHA,
WX TapaHTUPOBAHHOCTH TOCYAAPCTBOM U CY/I€OHOM 3aIlWTHI, €AMHCTBA
TpaB, CBOOO/T ¥ 00SI3aHHOCTEH, HEJIOIyCTUMOCTH OCYIIIECTBICHUS MPaB U
cB000/J] C HapyIIEHWEM IpaB 1 cBOOOJ APYTUX JUI U JIp.

IHpunyun pasnonpasus. ConepxaHue 3TOT0 NPUHIININA CBOAUT-
csl He K (PAaKTUYEeCKOMY PaBEHCTBY JIIOJIEH, a K PaBEHCTBY BceX B Ipa-
BOBOM cMbIciie. IOpuandeckoe paBHOIIpaBHE 03HAYAET, YTO CYOBEKTHI
001aar0T 0IMHAKOBEIM HAaOOpPOM MpaB M cBOOOJ, a TaKkKe OJWHAKO-
BBIM apCEHAJIOM MX rapaHTHPOBAHMUS.
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IlonnMaHnne paBeHCTBa, MmO cioBamM . DHreabca, «COCTOUT
B TOM, YTO M3 3TOr0 OOIIEr0 CBOMCTBA JIFOJAEH, UYTO OHHU JIFOAU, OHO
BBIBOJIUT TIPABO HA PAaBHOE TOJHMTUYECKOE W, COOTBETCTBEHHO, COIIU-
aJbHOE 3HAYEHHUE BCEX JIIOJIEH WIIM, 1O KpalHeW Mepe, BceX IpakJaH
JAaHHOTO TOCYIaPCTBA MIIM BCEX YICHOB JAHHOTO OOIIECTBay ™,

B.C. HepcecsHIl npuiepXuBacTcs TOW TOYKUA 3pPEHUS, 4YTO
«Tro11 CBOOOJTHBI B MEpPY WX PaBEHCTBA M PaBHBI B MEPY UX CBOOOJIBL.
HemnpaBoBas cBoOosa, cBoOoma Oe3 BceoOIero mMacirada u equHon
MEpbI, CIIOBOM, TaK Ha3blBacMas «CB0OOOaa» 0€3 paBeHCTBA — 3TO
WJICOJIOTHSI DIIUTAPHBIX MPUBUIICTHH, a TaK HAa3bIBAEMOE «PABEHCTBOY
0e3 cBOOOABI — HEOJIOTHS PadOB U YTHETEHHBIX Macc (¢ TpeOOBaHHS-
MU WJUTIO30PHOTO «(PaKTHUECKOTO PABEHCTBA», MOJMEHON paBEHCTBA
ypaBHMJIOBKOH). W cBoOoaa (B mpaBoBO# (opMe), WIIH TMPOU3BOI
(B TeX WJIM WHBIX MPOSBICHUSX). TpeThero 37aech HE AaHO: HE MPaBO
(1 He cBO6OIA) — BCEra MPou3BoOI»>C.

Crarbs 19 Konctutyuuu PO npoBo3riamaer, 4To rocygapcTBo
rapaHTHUPyeT PaBEHCTBO NpaB M CBOOOJI 4EIOBEKa W TIpaKIaHWHA
HE3aBHCUMO OT I10JIa, Pachl, HAIIMOHAJILHOCTH, SI3bIKA, TPOUCXONKIC-
HUSI, UMYIIIECTBEHHOTO U JIOJDKHOCTHOTO MOJIOKCHHUS, MECTa KHUTEIb-
CTBa, OTHOIIICHUS K PEJIMTUM, YOSKICHUH, IPUHAIICKHOCTH K 00IIIe-
CTBCHHBIM O6’be):[I/IHeHI/I$[M, a TaKXKE OT JOJpyrux OGCTOHTGHBCTB.
3anpematorcs r00bie GOPMBI OTPAaHUYEHUS MPaB TPAKIAH MO TPH-
3HaKaM COLIMAJIbHOM, pacoBOM, HAIMOHAJIBHOM, SI3IKOBOUW WJIA pPEJIU-
TMO3HOW MNpUHAMIEKHOCTU. [Ipexae Bcero, 3T0 KOHCTUTYUHMOHHBIN
YPOBEHb 3aKpEIUICHHs MPUHIKIA PABHOMPABUS, KOTOPBIH Mpeanona-
raeT YHHUBEPCaJIbHOCTh PacCMaTPUBAEMOro MPUHIUIA JIJIS BCel mpa-
BOBOH CHCTEMBI, €r0 00s3aTeNIbHYI0 KOHKPETH3AIUIO B OTPACICBOM
3aKoHOAaTeNbCcTBE: YyroloBHOM (cT. 14 YIIK P®D), rpaxxmanckom (cT. 5
I'TIK P®), HanoroBom, TpyJJ0OBOM, aIMUHHUCTPATUBHOM H JIp.

IIpyHUIMO paBEeHCTBA MOJIy4aeT 3aKPEIUIEHUE Ha Pa3IUYHBIX YPOB-
HSX KOHCTHTYI[HOHHBIX HOPM, B TOM YHCJ€ WHCTHTYTOB HapOJOBIIACTHS
(ct. 3), commansHOTO TOoCyapcTBa (cT. 7), hopMm cobcTBeHHOCTH (CT. 8),
MOJIMTHYECKOTO TUTFopanu3ma (ct. 13), cBeTckoro rocyaapcTsa (ct. 14).

SMapxc K., Dneenvc. @. Cou. T. 20. C. 108-109.
% Hepcecany B.C. Obmas Teopus npasa u rocyaapctsa. M., 1999. C. 61-62.
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[TpuHIMTT paBHOIIPABHSI CTOPOH MIPOBOJIUTCS B )KU3Hb U B CYJIO-
MPOM3BOACTBE. VIcKiTtoueHre U3 MpaBuiia O paBEHCTBE BCEX Meper 3a-
KOHOM W CYZOM TNpEAyCMOTPEHO W 3aKpemieHo B cr. 91, 98, u. 2
ct. 122 Koncrurynun P®. OHO OTHOCHTCS K HEMPHUKOCHOBEHHOCTH
IIpesunenta Poccuiickoit deneparnum, wieHoB CoBera demepartum,
nenyraroB ['ocygapcTBenHom JlyMbl U cyaeil.

Ipunyun eceobwrocmu u Heomuyyscoaemocmu. JJaHHBIA IPUH-
U TTIOApa3yMeBaeT HaJIMIhe Y BCEX JI0Ie OCHOBHBIX IPaB U CBOOOT
0e3 Kakux-Mu0O0 JMCKPUMUHAIIMOHHBIX orpaHudyeHuid. HeoTuyxmae-
MOCTh TIpaB M CBOOOJ MOATBEP)KIaeT MX OOBEKTHBHOCTH, a He (op-
MHUPOBaHUE HX IO BOJIE TOCYJapcTBa. B OCHOBE 3TOTO MpUHIIHIA Jie-
SKUT TEOPHUSI ECTECTBEHHOIO MpaBa, UCXOAIIAs U3 TIOCTYJIAaTa O TOM, YTO
Ka)X/IBII YEIIOBEK POXKIAETCS CBOOOAHBIM M B CHITy STOTO 00JIalaeT oT
POXKIICHNS] KOMIUIEKCOM HEOThEMJIEMO MPHUCYIIUX €My IpaB W CBOOOJI.
OrpaHu4eHusi CO CTOPOHBI OPraHOB TOCYJAPCTBEHHON BJIACTH JOIMTYCKa-
FOTCS JIUIIh B UCKITFOUUTEHHBIX CIyJasX Ha OCHOBE 3aKOHOJATEIBHBIX
aKTOB (BOCHHOE IMOJIOKCHHUE, YPE3BBIYANHOE MTOJIOKCHUE H T. [1.).

Bce npaBa u ¢cB00OBI YHUBEPCAIbHBI C TOYKU 3PCHUS TPU3HA-
HUs uX cojepxanus. OOIIenpu3HaHHBIE MTPaBa YelIOBeKa, TaKHe Kak
MpaBoO Ha >KU3Hb, CBOOOJA COBECTH, PABEHCTBO BCEX IEpe] 3aKOHOM,
MPaBO CBOOOHOIO MEPEABMIKEHUS, TIPABO HA TPAXKIAAHCTBO, IIPABO HA
cB0oOOY yOexaeHn — 3TO 00IIKe IpaBa U CBOOOJBI BCEX JIFO/ICH BHE
3aBUCHMOCTH OT HAI[MOHAIBHON W PETHOHAIBHOW CHenH(PHUKH U pas-
JINYHBIX UCTOPUUYECKUX, KYJIBTYPHBIX U PEJIMTHO3HBIX OCOOCHHOCTEH,
OOIIECTBEHHOTO CTpOS, MOJIUTUYECKOTO pexuma, (opMbl Tocymap-
CTBEHHOT'O YCTPOMCTBAa M (hPOPMBI MPABICHUS, MEXIyHAPOTHOTO CTa-
Tyca CTPaHbI, K KOTOPOU YEIOBEK MPUHAIICIKHUT.

BceobmHocTes mpaB u cBOOOJ dYeOBeKa BHIpAKAaeTcss B IMPO-
CTPAaHCTBEHHOM, TEPPUTOPHAIILHOM acrekTe. Besne, riae Obl HU Haxo-
JIAJICSL YeJIOBEK, OH 00J1aJaeT OCHOBHBIMU ©CTECTBEHHBIMH TIPaBaMH
1 cBOOOJIaMHU BHE 3aBHCHMOCTH OT TOTO, SBISETCS JIK 3Ta TEPPUTOPHUS
OE3MIOMHBEIM OCTPOBOM, CYBEPEHHBIM HE3aBHCHUMBIM TOCYIapPCTBOM
00 TIOOTICYHOM, HEeCaMOYIIPABJISIONMISHCS WIIM MHAYe OTpPaHHYCH-
HOIl B CBOEM CYBEPEHUTETE.

B c1. 55 Korcrurymuun P® 3akpermnsercs, uro B Poccutickoit
®denepany He TOJIKHBI M31aBaThCs 3aKOHBI, OTMEHSIOIIME WIIH yMa-
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JSIOIIME MpaBa M cBOOOIBI YelIOBEKa M TpakaaHuHa. Kpome atoro
3ampera Ha 3aKOHOAATENIbHOE OrpaHuuYeHHe mpaB U cBobon Koncru-
TyLUsl YCTaHaBIMBAET BKHYIO HOPMY O TOM, YTO OHH SIBJISIFOTCS
HETIOCPEACTBEHHO JIEHCTBYIOLIIMMH.

B 4. 3 cr. 55 Koncturynun P® ycranaBnmuBaercs, 4To mpaBa U
CBOOOJBI YENOBEKa U IpakJaHWHA MOTYT OBITh OTrpaHW4YEHBI (eze-
paTbHBIM 3aKOHOM TOJIBKO B TOW Mepe, B KaKOH 3TO HEOOXOIUMO
B LIEJISIX 3aLUThl OCHOB KOHCTUTYLMOHHOI'O CTPOsI, HPABCTBEHHOCTH,
30POBbS, TIPAaB M 3aKOHHBIX MHTEPECOB JIPYTUX JHI, oOecredyeHus
00OpOHBI CTpaHBI W 0E30MAaCHOCTH TOCyAapcTBa. JTa o0mas HopMma
KOHKPETH3MpPOBaHa B CT. 56, (GUKCHPYIOMEH MOMYCTHMOCTh OTIEb-
HBIX OTPaHUUYCHH TpaB U CBOOOJ B YCIOBUSIX YPE3BBIYAHHOTO IMOJIO-
KEHHUS.

B rapantupoBaHum mpaB u cBOOOX yelOBEKa M TIpakIaHUHA
3HAYMMa KOHCTHTYLIMOHHAsE HOpMa O TOM, YTO JIFOOble HOPMATHUBHBIE
aKThl, 3aTpParuBaOLINE IIpaBa, CBOOOABI M OOS3aHHOCTH YEJIOBEKa
Y TP@KAAHMHA, HE MOTYT NPHUMEHSATHCS, €CJIM OHU HE OITyOJIMKOBAHBI
otunmaneHo 1ist BeeoOtero ceenenust (4. 3 cr.15 Koncrurytuu PO).

B cr. 17 Koncturyuuu P® npemycMarpuBaercs, 4To OCYy-
IIECTBJIICHUE MpPaB M CBOOOJ 4YeJOBEKa M IpaXJaHWHA HE JOJDKHO
HapyIIaTh paBa U cBo0o k! Apyrux jwmil. Yacts 3 crateu 17 KoncTu-
Tyuun P® crnenyer TOJKOBaTh B KOHTEKCTE IOCIEAYIOIIUX CTaTel
ri. 2 Korcturynuu PO, koTopble BOIIOMIAIOT 3TOT MPUHIUI IIPUME-
HUTENBHO K OTAENbHBIM IpaBaM M CBOOOJAM. Y CTaHOBJIEHHE B 3aKO-
HOJATEJIbCTBE MPEENIOB U OTPAHNUCHUM KOHKPETHBIX MPaB M CBOOO]
NPU3BaHO KOHKPETH3UPOBATh BBIMICHA3BAHHBIH KOHCTUTYLMOHHBIN
NPUHIMIT ¥ UCKJIIOYATh MPOU3BOI MPH UX OCYIIECTBICHUH, MPEIOT-
BpallaTh COLMAIBHYIO NESTEIbHOCTb, KOTOpas HapyllaeT IpaBa U
CBOOO/IBI IPYTUX JIHII.

Hpunyun eouncmsa npas, c60600 u 0053aHHOCHEl O3HAYACT
NPaKTUUECKYI0 BO3MOXKHOCTh Peaji3alri CyObeKTUBHBIX IpaB YeJlo-
BEKa W TPaXJaHWHA TOJBKO Yepe3 OOSM3aHHOCTH WHBIX YYACTHHUKOB
NPaBOOTHOIIECHHUA, ¥ HA00OPOT, OOSI3aHHOCTH TIPEJIIONATAI0T Ybe-TO
npaBo TPeOOBAThH UX UCIIOIHEHHUS.

O06s13aHHOCTH — COCTAaBHAS YacTh MIPABOBOTO CTAaTyca JIMYHOCTH,
TECHO CBsI3aHHAsl C MPaBaMH M CBOOOJAaMHU 4YeJOBEKa U TPaKIaHUHA.
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[ToaTBepkaaeT UX HEPA3PHIBHYIO CBA3b 3aKPEIICHUE B OJTHOM riiaBe —
B 1. 2 Korcturytmn PO «IIpaBa u cBOOOBI YeoBeKa U TPayKIaHIHA.

B Koncruryimu PO 3adukcupoBaHs! crnegyronyie 00sS3aHHOCTH:

— MIpU3HAHKE, COOTIO/ICHNE 1 3aIlUTa TIPaB ¥ CBOOO APYTHX JIULY,

— cobmoienne KoHCTUTYIIUN 1 3aKOHOB;

—3a00Ta 0 ACTAX U HETPYAOCIOCOOHBIX POIUTEISIX;

— TIOJTyYeHHEe OCHOBHOTO 00IIero 00pa3oBaHus;

— COXpaHeHHNe UCTOPUIECKOTO M KYJIbTYPHOTO HACTIEINS;

— TUIaTa 3aKOHHO YCTaHOBJICHHBIX HAJIOTOB U COOPOB;

— COXpaHEeHHe MPUPOBI U OKPY>KAIOIIEH CPEIbI;

— 3amura OTeyecTna.

Ilpunyun  nenocpedocmeennoz2o  Oelicmeusi npas U  C80-
600. ConepxaHne JaHHOTO TPUHIIAIA MPOSBISETCS B MPUHAIIICKHO-
CTH TIpaB ¥ CBOOOJ] KOHKPETHOMY YEIIOBEKY BHE 3aBHCHMOCTH OT TOTO,
KOHKPETU3UPOBAHEI OHH B TEKYIIEM 3aKOHOJATEIBCTBE MIH HET. BTo-
pOii CTOPOHOI MaHHOTO MPUHITUIA BBICTYMAET BO3MOXKHOCTH 3aIIHUTHI
CBOMX IIPaB BCEMH CIIOCOO0AMM, HE 3alpelIeHHbIMH 3aKOoHOM. HesaBu-
CHMO OT CYIICCTBOBaHHUS HOPMATHBHBIX MPABOBBIX aKTOB, KOHKPETH-
3UPYIOIIUX OCHOBHBIE TIpaBa deJOBEKa, TOCYJapCTBEHHBIE OpraHbI
00s3anbl uxX coOmonate. Ha ocHoBanwm ct. 17 Koncturymum PO
HEOTUYXIaeMbIe ITpaBa U CBOOOIbI Y€I0BEKA U IPAKIAHUHA SBIISIFOT-
Csl HETIOCPEICTBEHHO JICHCTBYIOIUMH.

[Ipu3Hanue mpaB u cBOOO] YeIOBEKa U TpaXkJIaHWHA HETIOCPEe/I-
CTBEHHO JCHCTBYIOMIMMH MPEIIIOIaracT BO3MOKHOCTh PEaTU3AINH U
3aIUTHl TIpaB ¥ CBOOOM B Ciy4yae MX HapymIeHUS B COOTBETCTBHUU
¢ Korcturynueit P®, xoropas obianaer BbICIIEH IOPUINYECKON CH-
JIOM ¥ UMeeT MpsIMOe ACUCTBUE Ha BCEH TEPPUTOPUM HAIIEH CTPaHbI
(a. 1 cr. 15 Korcturynuu P®). Ilog 3THM MOHMMAIOT BEPXOBEHCTBO
mpaB ¥ CBOOOI YeJIOBEKA M TPAKTaHIHA B IPABOBOU CHCTEME, TaK KaK
«OHH OTIPEIEIISIIOT CMBICH, COJIEpKAHUE W TIPUMEHEHHNE 3aKOHOB, Jes-
TEIBHOCTh 3aKOHOJATEIBHOM M UCIHOJHUTEIBHOW BJIACTH, MECTHOTO
caMOympaBJeHHs 1 00ecreunBaroTcs npaBocyauem» (ct. 18). Jlanusie
KOHCTUTYIIMOHHBIE HOPMBI Pa3BUBAIOT MOJIOKECHIS O MTpU3HaHUU Poc-
cuiickoii denepaliy MpaBoOBBIM T'OCYIAPCTBOM U 3aKPEIUICHUM IIPAB
¥ CBOOOJT YeTIOBEKA U TPaXkTaHMHA B KAYECTBE BBICIICH IICHHOCTH.
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IIpsimoe neiicTBHE KOHCTUTYLMOHHBIX HOPM, YCTaHaBIMBAalo-
IUX TpaBa W CBOOOABI YEOBEKAa W TpaKIaHWHA, OOCCIICUHMBACT,
npexne Bcero, cyaednas cucrema: Koncrutynuonnsiii Cyn PO, kon-
CTUTYIIMOHHBIE (YCTaBHBIE) CyAbl cyObekToB PD, cynbr obrmeit ropuc-
JUKIUM ¥ apOuTpaskHble cynel. Ha 3T0, B 4acTHOCTH, OpUEHTUPYET
noctanosieHue Ilnenyma BepxoBaoro Cyaa PO «O HekoTOpBIX BO-
npocax npumeHenust cyaamu Koncturyuuu Pocculickoit ®enepaunu
TIPY OCYLIECTBIEHUH TPABOCYAUs»® TP PACCMOTPEHUH [IEN, CBA3AH-
HBIX C 00YKaJIOBAHUEM PEIICHUN W NeHCTBHI (Wi Oe3/eHCTBYS) Op-
TaHOB T'OCYJapCTBEHHOHN BIIACTH, OPraHOB MECTHOI'O CaMOYIpaBIe-
HUsI, OOLIECTBEHHBIX OOBEIMHEHUH, NODKHOCTHBIX JIMII U rocynap-
CTBEHHBIX CIIY’KaIllUX, MOCATAIONINX Ha MPpaBa M CBOOOMBI YeJIOBEKa U
TrpaKAaHHUHA.

Hpunyun eapanmupoganHocmu  20Cy0apCmMEEeHHOU  3auumuol
npas u c8o600. Crarbs 45 Koncrutynuu PO mpsimo ¢opmynupyer
rapaHTHPOBaHME rOCYJAPCTBEHHON 3aILUTHI IIpaB M CBOOO YeJIOBEKa
u rpaxzaanuHa B Poccuiickoii @enepaunu. B 3Toi 3amiure npuHUMa-
10T yYacTHe B paMKax CBOEH KOMIIETEHIIMH OpPTaHbl BCEX BETBEH rocy-
JlapCTBEHHOM Biactu B Poccum.

IToMuMO 3TOTO, OrPOMHYIO POJIb B Cepe 3aluThl IPaB U CBO-
6on urpaer llpesugent P®. Cormacuo ct. 80 Koncrurymum PO
IIpe3uaeHT sABIsSIETCSl TapaHTOM IIPaB M CBOOOJ yesloBeKa M Ipakia-
HUHA, YTO AA€T €My MCKJIIOYHUTENIBHBIE IOJTHOMOYHS 0 3aIlUTE MpaB
u cBoOox rpakaaH. Psn momnomounii [Ipe3unenra HenocpeacTBeHHO
CBSI3aH C OCYILLIECTBJICHUEM IIpaB YeJIOBEKa M I'pakAaHUHA (pELICHUE
BOIIPOCOB POCCHHCKOIO Tpa){JaHCTBa, IOMUJIOBAaHUs, pPa3peLICHHE
’anob, obpamenuii u ap.). Bnepseie B Konctutynuuu PO npenycmot-
peH HOBbIM mns Poccun MHCTUTYT — YIOIHOMOYEHHBIH MO IpaBam
yenoseka B PO,

3ammra mpaB u cBobox rpaxnaH B Poccum ocymectBisiercs
HE TOJIBKO Ha (heZiepasbHOM YpOBHE, HO U COOTBETCTBYIOIIUMH TOCY-
JapCTBEHHBIMU OpraHaMu ee CyObEeKTOB, a TaK)Ke OpraHaMH MECTHOTO

$Mlocranosnerne Bepxosroro Cyma Poccmiickoit ®enepamun ot 31.10.1995 Ne 8
«O HEKOTOPHIX Bompocax npuMeHeHus cynamu Koncrutynuu P® npu ocymectsie-
uuu npaBocyaus» // CIIC Koncynerant Ilimroc.
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CaMOYIIPaBJICHUS B T€X CIIydyasiX, KOIZla Ha HUX BO3J1araeTcsi COOTBET-
CTBYIOIAsi 0053aHHOCTh Ha OCHOBAHWW KOHCTUTYIMH (ycTaBa) W 3a-
KOHOB cyOBekTa Poccuiickoii @enepanun.

B T0 e BpeMs rocynapcTBeHHas! 3alllMTa HE UCKIJIIOYAET IIpaBa
KO0 3allyIaTh CBOM IIpaBa MU CBOOOIBI BCEMH CIOCOOaMH,
HE 3allpeLICHHBIMU 3aKOHOM. JTO IOJIOKCHHE YCTAHOBJIECHO B 4. 2 CT.
45 Koucruryuun PO.

Haubonee obcrosTensHO U KOHKpeTHO B cT. 46-54 KoHctuty-
1 P® 3akpensieHb! rapaHTHM NIpaB 4Ye€JIOBEKa B TEX CIIydasiX, €CIIU
peub HIET O MPHUBJICYECHHMH €ro K YrOJOBHOM OTBETCTBEHHOCTH,
0 IPUMEHEHUH K HEMY Mep MPHUHYIUTEIBHOrO BO3AEHCTBUS, O JIMIIe-
HUU ero cBoOobl. 3akperuieHHas B Korctutynun PO cucrema Takoro
pola TapaHTHH OIpenesieT COOTBETCTBYIOIIYIO HAampaBie€HHOCTb
YTOJIOBHO-TIPOLIECCYATBHOT'O, YTOJIOBHOI'O 3aKOHOIATENbCTBA.

KOHCTUTYIMOHHOE 3aKperyieHWe NPUHLUIA TapaHTUPOBAHHO-
CTH IIpaB U CBOOOA YEJOBEKa M Ipa)kIaHMHA MMEET CBOE Pa3BUTHE
B TEKYILEM 3aKOHOJATENbCTBE, OTHOCSILEMCS KO BCEM OTPACIIsAM IIpa-
Ba, B YACTHOCTU K KOHCTUTYLIMOHHOMY INpaBy. 3HAUUTEIbHO PACIIU-
PHJIO IIPAaBOBBIE TAPAHTHH IPaB U CBOOOA 0OHOBJICHHOE I'PaKIAHCKOE,
YrOJIOBHOE, aJIMHHHMCTPATHBHOE, NPOLECCYAIbHOE M APYroe 3aKOHO-
JIATEeNIbCTBO.

IIpu Bcel 3HAYMMOCTH IPABOBOI0 3aKPEIUICHUS FapaHTUH IIpaB
u CBOGOIL JJIA UX BOIVIOIICHUS B )KU3Hb Tpe6y10TC$I MHOT'U€ YyCJIOBUA,
B TOM YHCIIE JIeKaIIMe 32 paMKaMHy TpaBa: SKOHOMHYECKHE, MTOJTUTH-
YecKHe U JpyTrue.

JlocTaTouHO CIIOKHO MEPEOeHUTh 3HAUCHHE NMPUHIIUIIOB MPaB
yenoBeKa sl BhICTpauBaHusl 3()(EKTUBHONW CHUCTEMBI pealn3aliuu
1 3alllMThI MIpaB U CBO6OI[ KaK Ha MCXKTroCyaapCTBEHHOM, TaK M HallU-
OHaJIBHOM YpoBHe. VIMeHHO B TpUHIMIAX (OPMYIUPYIOTCS CYIII-
HOCTHBIC XapaKTCPUCTUKN CUCTEMBI IIpaB U CBO60]1, AKTYaJIbHBIC BCK-
TOPBI pa3BUTUA U COBEPIICHCTBOBAHUA 3aKOHOAATCIILCTBA B l];aHHOfI
cdepe, 4TO CrOCOOCTBYET UMILIEMEHTAaMKU Hanbosiee 3¢G(HEeKTUBHBIX
HOPM B HaIlMOHAJILHOE 3aKOHOJIATEIbCTBO, YCTPAHEHUIO MPOTHBOpE-
YUH U TIPOOEIIOB B TPAaBOBOM PETYJIUPOBAHHH.
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KoHTposbHbIE BONIPOCHI
1. [lonaTHe U CTPYKTypa NPUHLMUIIOB NpaB M cBOOOJ YeNOBEKa
U TpaKJaHIHA.
. IIpuHiun rymanusma.
. I[lpyHIMI TOCTOMHCTBA TMYHOCTH.
. [IpuaITIT CBOOORL.
. IlpyHIMI yHUBEPCATLHOCTH TPaB YeJIOBEKa.
. [IpuHIIMT eTMHCTBA U HEACTMMOCTH TIPaB.
. [IpuHIIMT yBa)KeHHS TIpaB U CBOOOI.
. I[lpuHIMI paBHOMIPaBUSI.
. [IpuHIIMTT BCEOOITHOCTH U HEOTIYKTAEMOCTH.
10.I1puHIIMT €MUHCTBA TIpaB, CBOOO 1 00S3aHHOCTEH.
11.ITpuHIUN HETTOCPEACTBEHHOTO ISHCTBHS MPaB U CBOOOI.
12.1lpuHIIMTT TapaHTUPOBAHHOCTH TOCYNAPCTBEHHOW 3aIlUTHI
TpaB 1 CBOOOI.

O© 00O ~NO OB~ W

§ 1.3. Mexanu3m oGecneyeHus Mpas 4ej0BeKa
KaK 0CHOBA MPaBOMOPS/IKa

[IpaBa uenoBeka Kak Hay4Has U MPaKTHUECKas mpodiieMa Tpe-
OyeT MOCTOSIHHOTO BHUMaHMs. TpPYIHOCTH peaiu3aluyu HIEH TpaB
yelioBeka B Poccuy 3aBHCAT OT MHOXECTBA NMPHUYMH: UCTOPHUECKUX
TpaILI/IHI/II/I, HEAOCTATOYHOT'O ypOBHH 3KOHOMHNYECCKOT' O paSBI/ITI/ISI,
HPAaBCTBEHHO!M BOCHMTAHHOCTH, MPABOBOM OOpPa30BaHHOCTH Hacele-
HUS ¥ T. 1. Ho raBHoe, 4To OHM OyIyT UMETh MPAKTHUECKUN CMBICI
JIMIIb B cnyqae HpI/ISHaHI/IH BCEMU JIFOIbMU.

OOGecrnieyeHne mpaB YelIOBEKa HEMBICIMMO BHE MPaBOBOTO TO-
cynmapctBa. ['ocymapcTBo OTBeuaeT mepel] rpakiaHamMu 3a odecriede-
HHUC CBOGOIH)I, HerI/IKOCHOBeHHOCTI/I JIMHHOCTU H HH‘IHOﬁ KH3HU,
3a cOOJII0JICHHME BCEX IPaB M 3aKOHHBIX MHTEPECOB YejioBeKa. B mpa-
BOBOM TI'OCYJapCTBE HET MECTa IPOM3BOJIy BJIACTH B OTHOIICHHH
rpaxaaH, odecrieueHa ux MpaBoBas 3all[UTa, BCE OPIraHbl rOCYAapCcTRa,
B TOM YHUCJIC BBICHIMEC, TOJIXKHBI CTpOFO IIOOYUHSATHCA 3aKOHy.

st BBITIONTHEHMsSI CBOEH OCHOBHOW (DYHKIIMM — 3aluThl U
OXpaHbl TIpPaB 4YeJIOBEKa — IIPABOBOE TOCYAAPCTBO JOJDKHO OBITh
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OCHAILIEHO CHUCTEMOU HPOLEAYpP, MEXaHMU3MOB, HHCTUTYTOB, TapaHTH-
PYIOIINX CyOBEKTHBHBIE IIPaBa HA OCHOBE OOBEKTUBHOI'O, OCHOBAaHHO-
ro Ha [IpaBe NOPAIKa rOCYyJapCTBEHHON AEATEIbHOCTH.

B ropuanyeckoif Hayke HIMPOKO HCIIOIb3YIOTCS TAKHE MTOHATHS,
KaK «MEXaHHU3M TIOCyIapCTBa», «MEXaHW3M IIPaBOBOTO PETYJIHPOBA-
HUSD), «MEXaHU3M IIPAaBOTBOPYECTBA», «MEXAaHU3M IPECTYIHOIO IO-
BEACHUS», «MEXaHU3M 00ECIICUEHUs 3aKOHHOCTH» U T. .

MexaHusm obeclieueHusl paB YeI0BeKa XapaKTepU3yeTcsl Kak
crennguuecKas couuagbHas cucreMa. TepMuH «oOecriedyeHue» Mmpu-
MEHHTEJIBHO K Pa3IMYHOIO POAa MPaBOBBIM MHPEANUCAHUAM MOKHO
paccMaTpuBaTh B ABYX aclleKTax: BO-TIEPBBIX, IPUMEHHUTENIBHO K JIesi-
TEJIBHOCTH TOCYapCTBEHHBIX OPraHOB, OOLIECTBEHHBIX OpraHN3aLMM,
JOJDKHOCTHBIX JIML M TPAXKIAH 110 OCYIIECTBICHUIO PYHKIMH, 00s13aH-
HOCTEH C LIEThI0 CO3IaHMsI ONTUMAIIBHBIX YCIOBUH ISl CTPOrOM U He-
YKJIOHHOM peanu3alliyd NpPaBOBBIX MNPEANHUCAHUH U NPaBOMEPHOIO
OCYILECTBIICHHUSI NPaB M CBOOOA; BO-BTOPBIX, KAaK HTOT, PE3yJbTaT
STON JAEATEeIHHOCTH, BBIpAXKAIOIMIEHCS B (aKTHUECKOH peann3anuu
IPABOBBIX MPEAMUCAHUIA,

B ropuandeckoii tuteparype obecriedeHre mpaB yelloBeKa pac-
CMaTPUBAETCS KaK «CHCTEMa MX rapaHTHUPOBAHU, TO €CTh KaK CHUCTe-
Ma OOIIMX YCJIOBUH M CHEIMAIbHBIX CPEICTB, 00CCIEUMBAIOIINX HX
IPaBOMEPHYIO peanu3aluion=’. B 1aHHOM cilydae pedb HIET O MOHS-
TUH O0ecIievueHus TIpaB YeJoBeKa B IUPOKOM cMbiciie. OHAKO MOJH-
TUYECKHE, SKOHOMHYECKHE, HICOJIOINIeCKHe MPEANOChUIKA U YCIIO-
BUS caMU TI0 cebe elle He 00eCTIeYnBalOT pealln3aliy PaB YelloBeKa.
OHM yCTaHaBJIHMBAIOTCS JIHMIIb Yepe3 Ipuandeckyto GopMy H OpraHu-
3allMOHHBIE YCHJIMS TOCyJapcTBa M 0OIIecTBa, TO €cTh oOecreueHne
ImpaB HECBO3MOXXHO 663 HaJIn4usd YCTKHUX OPraHM3allMOHHBIX W IIpa-

BOBBIX rapaHThii®,

38 Tonxauee K.B., Xabubyun A.P. Opransl BHyTPEHHUX JIeT B MEXaHU3ME O0ecrede-
HHS JIMYHBIX KOHCTHTYIMOHHBIX TpaB W cBobox rpaxaan. Yda: YBII MB]I PO,
1991. C. 60.
39 Kapmawwun B.A. TpaBa uenoBeka B MEXIyHapOJHOM U BHYTPHTOCYapCTBEHHOM
npase. M.: FOpucrs, 1995. C. 54.
4 Toarkauee K.FB., Xabubynun A.P. Yka3. cou. C. 61.
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ObecneueHre HampaBiieHO, IPEXKIE BCETro, HA cO3IaHue dPdeK-
TUBHBIX YCJOBUI peanu3anuu mpas uesnoBeka. K oOecnednBaronmm
OTHOCSITCSI T€ CPEICTBAa, NMPH MOMOILIM KOTOPBIX OMpPEAETSIOTCS Tpa-
HUIIBI, IPeAesbl MpaB, UX KOHKPETU3alMs, IpoLeccyaabHble (HOpMbl
UX UCIIOJIb30BaHUS, MEPHI CTUMYJIMPOBAHUS U IP.

Kateropust «mexanu3m» sBIsieTCS BECbMa €MKOW M 0O0BEMHOM,
YTO IO3BOJISIET OXBAaTUTh BCE SIBJICHUS OOECHEUCHMs MPaBOIOPSIIKA,
NPEACTAaBUTh X B IMHAMUYHOM BHIE, PACKPBITH CTPYKTYpY, HOCIE-
JIOBaTEeNIbHOE PACIONIOKEHUE, B3aUMOCBS3b M B3aUMOJACUCTBHE dJie-
MEHTOB U CTaJuii oOecredeHns, BbISIBUTH €ro crenupuyueckue QyHK-
1uH, 3 ()EKTHBHO PEIIUTH BOIPOCH MPOIEIyp U MOpsIKa odecrede-
HUSI [IPaB YeJI0BEKa.

Ilo yrtBepxkaenuto B.M. Toilmana, KaTeropuss «MeEXaHU3M»
NPEACTaBIIET COOOH «KOMILIEKC B3aUMOCOITIACOBAaHHBIX MEp MaTepu-
AIBHO-TEXHUYECKOTO, OPTraHU3alMOHHO-YIIPABICHYECKOT0, HACO0JI0-
THYIECKOTO (conmambHO-TICHXOJIOTHYECKOT0) u COITHATBHO-
IOPUINYECKOTO XapaKTepa, OCYLIECTBISIEMbIX TOCYAapCTBOM, €T0 Op-
raHamM¥ U JOJDKHOCTHBIMH JIMIIAMU M UMEIONINX CBOMM Ha3HauYCHHEM
obecreunTh peanbHOe ACWCTBHE TMpaB M CBOOOJ, TO €CTh CO3/1aTh
YCIIOBUSI, IPH KOTOPBIX IpaxkaaHe, 00beIUHEHUS] U OpraHu3alud MO-
ryT OecnpensaTcTBeHHO U 3(p(PeKTUBHO HCIOIB30BATH MPEAOCTaBIIsIC-
MBbIE€ UM BO3MOKHOCTH JUIsl yJIOBJIETBOPEHUSI MHOTOOOPa3HbIX HHTEPE-
COB M MOTpebHOCTEN» L,

Mexanu3m obecrieueHus MpaB YeI0BEKa MOXKET OBITh PACCMOT-
PEH B JBYX acCHEKTax: BO-TIEPBBIX, KaK CHCTEMa HOPMATUBHBIX IpE.-
MIMCaHMiA, 00ecIIeynBaroIasi OCHOBHBIE TIpaBa (CBOOOBI); BO-BTOPHIX,
Kak cucteMa JedcTBuil (0e3aelicTBHS) Pa3IMuHbIX CyOBEKTOB B TPO-
recce obecriedeHus mpas (CBoOO).

OmnpenesneHne MexaHu3Ma oOecleueHHs NpaB YeJIoBeKa COAep-
XHT B ceOe: ykazaHue Ha XapakTep SBJICHUH NPaBOBOM JCHCTBUTENb-
HOCTH (HOPMBI TIpaBa, MPaBoBas AEATEILHOCTh U T. J.); ONHCAHUE UX
B3aUMOCBSI3E€H; JUHAMUKY B3aWMOJECHCTBUM SIBICHHUI MPAaBOBOU Ieii-

4 Totiman B.M. MexanuszM obecIieueHUs Pealu3aliy 3aKOHA B COBPEMEHHBIX YCJIO-
Busix // CoBerckoe rocynapctso u mpaso. 1991. Ne 12. C. 12-13.
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CTBUTENFHOCTA B HANpPAaBICHUH PeaM3allii CTOSIIHNX 331ad, QyHK-
[IMOHAPOBAaHUSI MeXaHW3Ma; OOYCIIOBIEHHOCTh OOECHedeHHus] IpaB
yeroBeKa cpeioil GYHKIIMOHUPOBAHUS W CHCTEMOU YCIOBUH 3 dek-
TUBHOCTH KaK MEXaHHM3Ma B IEJIOM, TaK U OTACIBHBIX €TO AJIEMEHTOB.

D¢ heKTHBHOCTh MeXaHHU3Ma OOECIeUeHUsI IpaB dYeloBeKa
OTIpeZIeTIsIET COCTOSHHUE IpaBomopsiaka B crpaHe. llpu stom crienyer
OTMETHUTh, YTO TIOHIMAaHNE KaTErOPHUH MPABOMOPAIKA IO CHUX TOp HE
00pesTo KakoW-mrbo CHCTEeMATH3NPOBAHHOW MpaBoBOW ¢GopMEI. Bwme-
CTe ¢ TeM OOJIBIITMHCTBO COBPEMEHHBIX OT€UECTBEHHBIX HCCIIEIOBaTE-
neil oOpamaroT BHUMaHHE B KaTETOPWUH MPABOMOPSAAKA HA HAIWYHE
00IIeconaNbHBIX TEHACHITNH, TPeOOBaHUI, XapaKTEPUCTHUK, KOTOPHIC
HE MMEIOT IOPUINYECKOTO COJIEpKaHUs, HO 0e3 KOTOPBIX OH HEBO3-
MOJKEH TaK e, KaKk M CIIPaBeIJIUBOCTb, HPaBCTBEHHOCTh, JAEMOKpa-
TH3M, TPeOOBaHHE COIUAIEHOW HOPMATUBHOCTH H T. TI.

ITo ucTokam m 0000IIEHHBIM (OpMaAM MOCTAHOBKA MPOOIEMBI
MIPABOMOPSAIKA YXOJUT CBOUMH KOPHSIMH B OCHOBaHHE €BPOIEHCKOTO
¢unocodckoro cozHanms. Yke B aHTUIHOW (rtocodpuu mpaBomopsi-
JTOK BKITFOYAN B ce0sI HE TOIBKO OTHOIIEHHE JIFOJIeH B OOIIECTBE, HO U
0a3upyIONIyIOCcs Ha HOpMax IpaBa OPraHU3aAI[MI0 CaMOW ITOJIUTHYE-
CKOH BNacTH, T. €. rocyaapcTBo. Ha 3Ty cTopoHy mpaBoropsaka o0-
paman BauManue euie Lunepon, Bonpomas: «/la u 4rto Takoe rocy-
JAPCTBO, KaK HE OOIIUI MPaBOMOPSIOK?».

Haunbonee Becomylo TeopeTHUecKyr0 pa3paboTKy B3aMMOJICH-
CTBHSI TIpaBa M yCTOWYMBHIX (POPM COLMAIBLHON KU3HEESATEIBHOCTH
MOXKHO OOHapyUTh B yueHusix CpelHeBeKOBbsl — B TpakTarax HOc-
TuHHUaHa, YiabnuaHa, @oMel AKBHHCKOTO, ['parmana, a Takxe B TPY-
nax wuccienosareneld HoBoro Bpemenu — ['0006ca, Bepka, lunpo,
' Anambepa. OaHako BIUIOTh 10 XIX B. CTpOro ouepyeHHOro (Guiio-
cockoro cMpicia TEPMUH «IIPABOMOPSIOKY Tak ¥ He obOpen. Pa3pu-
THE COOCTBEHHO KAaTEropHallbHOTO CTaTyca MOHSTHS MPaBOMOPSIKA
CBSI3aHO yke ¢ popMupoBanreM (HUIIocopuu Npasa B MEPHOJT HEMEII-
KO Kimaccuky, mpexae Bcero ¢ M. Kaarom u I'.B.®. I'erenem. 3naqn-
TCJIBbHOC IIPOABHUKCHHUC HpO6JIeMaTI/IKI/I IIpaBoIopsaaKa CBA3aHO C UMEC-
namu @.K. Casunsy, P. Uepunra, P. [laynna, I'. Kenp3ena u mp.
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Poccuiickas durocodcko-mpaBoBas TpaauIHsSI WHTEPIPETAITAN
mpaBomopsaKa chopMupoBanach k KoHiry XIX B. 1 Halia cBoe sSipKoe
BEIpOKCHHE TIpeXxae Bcero B padorax b.A. Kuctakosckoro,
II.1. Hosropoanesa, N.A. Unbuna. I1.M1. HoBropo/ies BbIBEN YeET-
Kyio (opMyiy: «XpHCTHAHCKOE PYCCKOE MHPOBO33PEHHE SCHO YKa-
3BIBAET, YTO MPABO MMEET BHYTPEHHIOIO TyXOBHYIO OCHOBY Ha YPOBHE
JUYIHOCTHY». BOmpocs! mpaBa Ipy 3TOM pacCMaTpUBAIMCH HEOTPHIBHO
OT PENIMTHO3HO-HPABCTBEHHBIX U MOJIUTUIECKUX POOIIEM.

B coBpeMeHHBIX HayYHBIX HCCIIEAOBAHUSIX MPABOMOPIIOK, KaK
MPABHIIO, OIIPENENSIETCS KaK COCTOSTHUE YHOPSIOYEHHOCTH PETyIHpPY-
EMBIX TPaBOM OOIIECTBEHHBIX OTHOIIEHWH B pe3yibTaTe IMOCIe0Ba-
TEIHHOTO OCYIIECTBICHUS 3aKOHHOCTH.

Coneprkanue mpaBoropsiaka: 1) mMarepuaabHOE — CHCTEMa pe-
ATBHBIX (IKOHOMHYECKUX, TOJUTHYECKUX, HPABCTBEHHO-IYXOBHBIX,
IOPUIMYECKUX) YIOPSAIOYSHHBIX OTHOIICHWH B TPa)KTAHCKOM OOIIIe-
CTBE, C NMPABOMEPHBIM TTOBEICHUEM HX YYaCTHHUKOB; 2) IOPHAMIECKOE
(rocymapcTBEHHO-IIPaBOBOE) — CHCTEMa peajM30BaHHBIX IMpPaB, 00s-
3aHHOCTEH, OTBETCTBEHHOCTH TPaKIaH.

B ocHoBe mpaBomnopsiika jgexar Haubosiee 3HaYUMBIE TPaBOBbIC
IMPUHLOUAIIBL:

— MPUHIIAIT KOHCTHTYIIHOHHOCTH;

— INPUHIUIT 3aKOHHOCTH,

— MIPUHIIAIT CUCTEMHO-CTPYKTYPHOU OpraHU3aIlHN;

— MIPUHIIAI UePAPXUIECKON CYOOPAUHAIINH U TIOTIMHEHUS;

— [NPpUHIHIT COHHaHBHOﬁ HOPMATHUBHOCTU,

— MIPUHIIMII CIIPABEJTMBOCTH U TYMaHU3Ma;

— NPUHIUIT TOAKOHTPOJBHOCTH,

— MIPUHIUI TOCYAAPCTBEHHOT0 00eceueH s, OXpaHbl U 3aIIUTHI.

MexaHu3Mm o0OecIiedeHHs MpaB YelOBeKa MPEJCTaBISIET COOOH
[EJOCTHYIO CHUCTEMY, KOTOpas TOApa3JeNseTcss Ha CHUCTEMBI Ooiee
YaCTHOI'0 Iopsaka, SBJIAOIIHUECA €€ CTPYKTYPHBIMHU J3JIEMCHTAMMU.
XapakTepHOil 4epToii MeXaHu3Ma 00EeCTIeUeHUs MpaB YeIOBeKa SBIIS-
€TCsl €ro OpraHuyvecKas CBsi3b C BHEILIHEW cpeJiol, BO3AEHCTBUS KOTO-
POi1 OH OTpaxaer.
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IMockonbky nMHO00N MEXaHU3M SIBJISIET COOOW CHCTEMY C OIpe-
JIEJICHHOM CTENEHBIO OPraHU30BAaHHOCTH, a BCSAKAsl CUCTEMA, B CBOKO
ouepelb, IMEET CBOIO CTPYKTYpPY, MOXHO TOBOPUTb M O CTPYKType
MeXaHn3Ma 00eCIeYeHNs IPaBOTIOPSIIKA.

Mexaan3m obecriedeHrs TpaB YeNOBeKa SIBISETCS CIOXKHBIM
o0Opa3oBaHHEM, BKIIOUYAIOIIUM B ce0sl KOMIOHEHTHI KaK IOpUINYECKO-
ro, TAK ¥ HHOTO COLIMAJIBHOTO MOpsiiKa. PaccMaTpuBasi €ro Kak pa3Ho-
BHUJIHOCTb COLIMAJIBHOM CHUCTEMBI, HEJIb3s1 HE OTMETUTb, UTO, KaK U JIIO-
Oast cuctema, OH JIOJDKEH UMETh MaTepUalbHyI0 OCHOBY (DYHKIIMOHH-
poBaHUA (3KOHOMIYECKHE U COIIMATFHBIE YCIOBHUSA).

Inemenmul mexanuma odecneuenus npae uejioeeKa BO B3a-
MMOOTHOIIEHUSX APYT C APYTOM XapaKTEepHU3yIOTCA COMOAUYNHEHHBIMU
OpPraHU3ALMOHHBIMU CBSI3IMU M B LIEJIOM COCTAaBJISIIOT OPraHUYECKU
B3aMMOCBSI3aHHYIO, €HYI0, OTHOCHTEIHHO 000COOJICHHYIO CHCTEMY,
BKITIOYAIOLIYIO B ce0sl CIIEAYIOINE 3JIEMEHTHI:

1. Hopmut npaga, cocmaenawoujue HOpMAmMuHy10 0CHO8Y Me-
Xanuma odecneveHus npae uenosexd.

[IpaBoBast HOpMa TIpeCTaBISIET OO0 SBIEHIE TIPABOBOM JIEH-
CTBUTEJILHOCTH, MO3TOMY €€ IOSIBICHHE M KAaueCTBO OTPAXKAET ypo-
BEHB ITPABOTBOPUYECKON JIEATENLHOCTH, TPOGECCHOHAILHON KYIbTYPHI
1 TIpOoECCHOHAIBHOTO CO3HAHUS, COCTOSIHUS TIPaBONPUMEHUTEIEHON
JEATENLHOCTH, SKOHOMUKH U T. 1.2,

Hopw™mel mpaBa BBHIMONHAIOT (QYHKIUIO TapaHTUPOBAHUS ITyTEM
KOHKPETH3AIMH TPEIEIIOB MpaB U 00s13aHHOCTEH; yKa3aHUs Ha IOpH-
IUvecKre (aKThl, ¢ KOTOPHIMH CBSI3aHA WX Peau3allyis; OmpeaeeHIe
MPOIECCYATBHOTO TIOPSAKA pealr3alliy MpaB U 00sS3aHHOCTEH; Mep
MOOLLIPEHUST U JIbIOT; YCTAHOBICHHE MEpP HAA30pa U KOHTPOJIS; MEp
MPaBOBOM 3aIUTHI, IOPUAUYECKON OTBETCTBEHHOCTH, IOPUIUYECKOTO
IIPECEUEHUs] NIPABOHAPYIIEHUH M NPOLECCYAJIbHBINA IOPSIOK PUMEHE-
HUSL 9TUX Mep; Mep NPOQUIAKTAKH H TPEIYIPEkKTCHUs TIPaBOHAPYIIIe-

HUH,

42 Cm.: Censaxun M.H. O ponu yHU(UKAIMHM B CUCTEME POCCHICKOTO 3aKOHOATE -
crBa // Bectank CT'TOA. 2019. Ne 2. C. 17.
4 Cm.: Bumpyx H.B. O6mmast TeopHsl TPaBOBOTO MOJNOXKeHHs TuaHocTH. M.: Hopwma,
2008. C. 27.
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Cpenu OCHOBOIIOJATAIOIIUX TOKYMEHTOB, MMEIOLIMX YHHBEP-
CaJIBHBIN XapakTep, He0OOXOAUMO BBIAEINTE JleKIapaluio IpasB U CBO-
0on yenoseka u rpaxnanuaa u Koncrurynuro PO.

Bwmecte ¢ TeM psl NO3UTHUBHBIX 3aKOHOJATEIBHBIX MTOJIOKEHUI
O IpaBax YeJIOBEKa OCTAIOTCS MOPOU JEKJIapaTUBHBIMU, HE MOAKPEII-
JSIOTCA DKOHOMHYECKH (K TPUMEPY, KOHCTHTYLIHOHHOE TMpaBO Ha
BO3MEIIIEHHE TOCYyIapCTBOM Bpena, MPUUMHEHHOTO HE3aKOHHBIMU
JEHCTBUSIMH OpTaHOB TOCYJapCTBEHHON BIACTH MM UX JOJHKHOCTHBIX
nai)*,

BaxHO OTMETUTH, YTO HOpMaTHUBHas 0a3za MMEET MHOTOCION-
HBIH XapakTep W, Hapsily ¢ IOPHINYECKUMH, BKITIOUAET B ceOs Ipyrue
BUJBI COLMAIBHBIX HOPM (3THUYECKHE, IMOJIUTHYECKHE, HOPMBI 00II1e-
CTBEHHBIX OpraHu3aIlfil u ap.).

2. Cucmema cneyuanbHvlX NPABOEHIX CPEOCME U UHCHUMY-
mog6 (uHCMUmMymol 2APAHMUIl, OXPAHbl, 3AUUNL NPAG U OP.).

Cucrema rapanTuii — 3TO «IIOJIO)KUTENBHO JIEUCTBYIOIINE
OOIIECTBEHHBIEC YCITIOBUS, IOPUIMYECKHE CPEICTBA U OPraHU3aLHOH-
HbIe Mepb». ["apanTHu — BecbMa 00beMHAas COLTUATIbHO-TIOTUTHYECKAs
U IOpUIMYECKasi KaTeropus, BMecTe ¢ TeM B HauOosee oOuieM BHIE
«TIOJl TAPAHTHSAMHM MOJIPa3yMEBAIOTCs OJIArONPHATHBIE YCIOBH» 4,

B ropuauyeckoid nuTeparype TpPaaULMOHHO BBIICIAIOT TPU
MIOAXO0/A K TOHUMaHUIO NIPUPOJb] FOPUINYECKUX rapaHTuil. Tak, onHu
aBTOPBI 1IOJI FOPUANYECKUMH FapaHTUSAMU [TIOHUMAIOT TOJIBKO OIpese-
JIEHHBIE HOPMATHBHO-TIPABOBHIE CPEJICTBA 0OECTIEYEHUS 3aKOHHOCTH
JIpyrue K IOPHINYECKUM TapaHTHSIM OTHOCAT ACSITENBHOCTh TOCyAap-
CTBEHHBIX U OOIECTBEHHBIX OpTaHU3alnii B 00JaCTH OXpaHbI NIPaBO-
nopsaka®’, TpeTbM — He TOJBKO HOPMATHBHO-TIPABOBBLIE CPEJICTBA,

4 Cwm.: Pocmosuwuxos M.B. Obecrieuenne TpaB U CBOOOJ JINYHOCTH: BOIPOCH TEOPUH U
MPaKTHKU OPraHOB BHYTPEHHHUX JIEN: aBTOped. IHC. ... I-pa Iopuf. Hayk. M., 1997. C. 17.
4 Cwm.: Hedbaiino ILE. Cucrema 10pHAMYECKUX TaPAHTHI NMPMMEHEHHS COBETCKUX
npaBoBbIX HOpM // CoBeTckoe rocyaapcTso 1 mpaBo. 1971. Ne 3. C. 43-44.
4 Cm.: Camowyenxo I1.C. Oxpana pexuma 3akoHHOCTH. M., 1960. C. 64.
47 CM.: Muyxreeuu A.B. CyObeKThI cOBETCKOTO mpasa. M., 1962. C. 83.
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HO Y MPOTEKAMIIYI0 HA UX OCHOBE MPAKTHYECKYIO IeSTENbHOCTD TOC-
yJapCTBEHHBIX OPTaHOB, OOIIECTBEHHBIX OPraHU3alNi, TPaKIaH",

Bcest gestensHOCTE TOCYapCTBa M €0 MOJUTHIECKUX CTPYKTYP
B YCIIOBHSIX ITMBHJIN30BAHHOTO OOIIeCTBa MOMYMHEHA 3ajade TapaH-
THPOBaHUS TPaB YEIIOBEKa, YCTAHOBJICHHS MEXaHHM3Ma O0OeCIeUeHHS
JTAHHBIX TIPAB.

3. Paznuunvie (hopmul nPagoeoil 0meen cmeeHHoCHu.

IIpaBoBast OTBETCTBEHHOCTh — OJIHA U3 IEHTPAIBHBIX MPOOIEM
B opuandeckoil Hayke. CyIIecTByeT NIBa MOAXOMA K OIPEeICHUI0
TIOHATHS «TIPaBOBasi OTBETCTBEHHOCTH». CTOPOHHUKHU IIEPBOTO TIOA-
X0/1a MOJIAraf0T, YTO MpaBoBast (FOPUIUIECKAss) OTBETCTBEHHOCThH €CTh
HE YTO WHOE, KaK «IIpelyCMOTPEHHAs CAaHKIMEeW MpPaBOBOW HOPMBI
Mepa TroCyIapCTBEHHOTO MPUHYXACHUS, B KOTOPOH BBIPAXKAETCs TOC-
YIapCTBEHHOE OCYXJICHHE BHHOBHOT'O B IPABOHAPYIICHHH CYObeKTa
M KOTOPOE COCTOWT B TIPETepPIIEeBAaHUN WM IUIICHUH W OTpPaHUYCHUN
JIMYHOTO, UMYIIECTBEHHOTO UJIH OPraHU3allMOHHOTO XapakTepay 4.

[locnenoBaTeny MHON TOYKH 3PEHUSI CUUTAIOT, YTO IOPHUIUYC-
CKas OTBETCTBEHHOCTb — 3TO OO0S[3aHHOCTH JIUIIA TPETepPIIeBaTh OIpe-
JISICHHBIE JIUIIEHHUS TOCYIapCTBEHHO-BIACTHOTO XapakTepa 3a CBep-
IIEHHOE TIPaBOHAPYIIEHUEN .

Ilpasosas omeemcmeeHHOCHb €CTh, TIPESKJE BCETO, OTBETHAS
Mepa TocyAapcTBa Ha COBEpIIEHHOE NpaBoHapyuieHue (Gpopma rocy-
JapCTBCHHOTO HNPHUHYAUTCIBHOI'O BO3ILCI71CTBI/I$[ Ha IpaBOHapyUIUTEC-
Jis1), B pe3yibTaTe KOTOPOH MpaBOHAPYIIUTENb 00s3aH MpETepreBaTh
JIMIIICHUE MITPapHOr0 rocyIapCTBEHHO-BIACTHOTO XapakTepa (JTMUHO-
r0, UMYIIECTBEHHOTO, OPTaHU3AIMOHHOTO).

Ocoboro BHUMaHHS 3aCITy’)KHBAeT MpoOJieMa OTBETCTBEHHOCTH
roCcyZiapcTBa Tiepe]l YeIOBeKOM. TeopeTnieckoe 000CHOBaHHE TOCy-
JAPCTBEHHOW OTBETCTBEHHOCTH TIPENIIOJaraeT IMapajuleibHOe Uccie-

48 Cm.: Heobaiino I1E. Yxa3. cou.

4 Cm.: Jmumpuesa O.B. OTBETCTBEHHOCTE 6€3 BUHBI B TPaKIaHCKOM TIPABE: [IAC. ...
kau/. ropua. Hayk. CII6., 1996. C. 63.

50 Cwm: Koowcesnuros C.H. FOpummdeckas OTBETCTBEHHOCTS // OBIIas TeOpHs Tpasa:

Kypc neknuit / mox oomy. pexn. B.K. babaesa. H. Horopon, 1993. C. 462.
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JIOBaHME 00S3aHHOCTH TOCYAapCTBa BHIIUIATUTH KOMIIEHCAIIAIO B CITY-
yae u cyneOHOM, W aJMIHHUCTPATUBHON OMIMOKH, TIOCKOJIBKY OTITPaB-
JIEHWE TIPaBOCYAHWS W aJMUHHCTPATHBHOE YIIPaBICHHE — CYTh, JIBE
(hOopMBI IPOSIBIICHUS OTHOM U TOM K€ TIPAaBUTEIHCTBEHHOH (ITyOINIHOM)
BJIACTH.

Koncturynus P® npoBosriacuia OTBETCTBEHHOCTh IOCyAap-
CTBa Tepen TpaXaaHuHOM (CT. 53), MOATBEPINB IPaBO HA BO3MEIIIC-
HHUE TOCYapCTBOM Bpe/a, MPUINHEHHOTO HE3aKOHHBIMH JEHCTBUSIMHU
(mm Oe3neiicTBHEM) OpPraHOB TOCYIapCTBEHHOW BIIACTH W HX JOJDK-
HOCTHBIX IUI. B TedeHWe IMTENhHOTO BPEMEHHU MPOOJIEMBI TOCY-
JTAPCTBEHHOW OTBETCTBEHHOCTH Mepe]] TPaKIaHMHOM MOTHOCTBHIO WT-
HOPHUPOBAJIHCH.

Haunbonee npuHIMITHATEHOE 3HAYCHUE CPEIH TAKUX CIICIHAlb-
HBIX MHCTUTYTOB, YYaCTBYIOIIUX B MEXaHH3ME OOeCIedeHus, IMeeT
WHCTHUTYT 00>KaJIOBaHUS, OCHOBHAS I1€J1h KOTOPOTO COCTOHT B 00ecTIe-
YCHHU 3aKOHHOCTU ACATCIBHOCTH BCCX TI'OCYJAPCTBCHHBLIX OPTaHOB.
[Ipu momory mpaBa Ha XKano0y PemarTcsl TaKhue BaKHBIE BOIMPOCHI,
Kak oOecriedeHre MpaB U MHTEPECOB TPaXKIaH B YIPaBICHUH JEIaMU
rOCyJapCcTBa; HEOTBPAaTUMOCTH OTBETCTBEHHOCTH KaXXIOTO JIOJIK-
HOCTHOTO JIMIIA, JOIMYCTUBIIETO YIIEMJICHUE IPaB YEIOBEKa CBOMMU
HE3aKOHHBIMU JICHCTBUSMHU.

4. Cyovekmovl mexanuzma obOecneuyeHus npae uenoeexka —
2ocyoapcmeo, ezo opzanvl (npejcoe 6cez0 cucmemd CReyudalIbHbIX
HPABOOXPAHUMETIbHBIX OP2AH08), OPZAHUZAUUU, 2PAXHCOaHe.

B kadecTBe OCHOBHOrO CyObeKTa MexaHH3Ma OOECICUCHUs
MpaB 4YeJIOBeKa BBICTYMAeT TOCYJapCTBO, KOTOPOE B COOTBETCTBHU
C ICWCTBYIOIIMM 3aKOHOJATELCTBOM 00ECIeurnBaeT MmpaBa 4eloBeKa.
l'ocynapcTBO pacrmosiaraet UeIo CUCTEMOW CHEUaIbHBIX OpPraHOB.
B cTpykType mesrenpHOCTH JIF0O0OTO TOCYJapCTBEHHOTO OpraHa BOII-
pocel obecrieueHus paB YeJIOBeKa 3aHUMAIOT 3HAYUTEIBHOE MECTO,
IMOCKOJIBKY 3TO HMX KOHCTHUTYHOHHAas 00s3aHHOCTE. BMecTe ¢ Tem
CYIIECTBYIOT CHEIHATN3UPOBAHHBIC OPraHbl, IS KOTOPHIX MPaBO-
OXpaHHTEIbHAS JICATENBHOCTh SBISAETCS OCHOBHOW. [loaTomy Takue
OpraHbl TOCyAapcTBa (B MPSIMOM CMBICJIE CIIOBA) SIBISIOTCS IPaBO-
OXPaHHUTEITHHBIMHU.
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Hanenennsle BIACTHBIMH TOJHOMOYHSMH TOCYAapCTBEHHBIE
CTPYKTYpPBI, KOTOPBIE B COOTBETCTBUH C HOPMaMH 3aKOHOAATEIbCTBA U
B TIOps/KE, TPEIyCMOTPEHHOM 3aKOHAMH, OCYIIECTBISIOT IIPaBO-
OXpaHHUTEIBHYIO [esATENFHOCTh B OIPENelIeHHON oOmactu oOre-
CTBEHHBIX OTHOIIEHHH B COOTBETCTBUU CO CBOECH KOMIIETCHIIUEH,
HA3BIBAIOT MIPABOOXPAHUTEIHHBIMHU.

K uumciy opranmzamnuii, y4acTByIOIIMX B Tporiecce obecrede-
HUS TIPaB ¥ CBOOO/T YeIOBEKa, OTHOCITCS:

— TOCyIapCTBEHHBIE OpraHu3anuu U HHCTUTYTH (Komuccus mo
npaBaM uenoBeka npu Ilpesunenre PO, YnoaHoMOYeHHBIH N0 Mpa-
BaM YEJIOBEKaA);

— BHETOCY/IapCTBEHHbIE HAIIMOHAJBFHBIC MPABO3AIIUTHBIE Opra-
auzanuu ([IpoekTHas rpyrmma mo mpaBaM 4eloBeKa u Jp.);

— MEXIyHapOJIHBbIE TPAaBUTEIbCTBEHHBIC OPTaHMU3ANNU OOIIIe-
MHUPOBOTO ¥ pernoHansHoro xapakrepa (Komumrer OOH mo mpaBam
yenoBeka, Komurer OOH mpoTuB meIToK 1 Ap.);

— MEXIyHapOJHbIE  HENPABUTEIBCTBEHHBICE  OpPTaHHU3AIHU
(MexnyHapogHas KOMHCCHS IO MEXKIYHAPOAHBIM TyMaHUTApHBIM
BOTIPOCaM).

BrleykazanHble opraHu3aIiiiil BHOCST OIPEISIICHHbIA BKIaI B
JIENI0 OXpaHbl MPaB YeJIOBEKAa, B aHANM3 TPAKTHKH UX 00eCreueHHs,
410, OE3YCIOBHO, SIBISIETCS BAKHBIM JJIsI PEATBHOTO BOIUIOIICHUS 3THX
TpaB.

5. Ilpasomeopueckasa OeamenbHoCmb, HAUENEHHAA HA 80C-
npou3600CME0 NPAgoEbLIX HOPM.

HpaBOTBOp‘IeCKaH ACATCIIBHOCTE MpeAnojaaracT moAroToBKy M
U3JIlaHUEe HEOOXOJMMOr0 OOIIECTBY KOJIMYECTBA HOPMATHUBHBIX AKTOB
(3aKOHOB, YKa30B, TOCTAHOBJICHHUH), PETYIUPYIOIINX IPABOBYIO OXpa-
Hy TIpaB ¥ CBOOOJ Tpak[JaH, OCHOBAaHHUS M CIIOCOOBI BOCCTAHOBIIECHUS
HapylIEHHBIX NpaB I'paxaaH U T. 1. [IpaBoTBOpUecKas AesTEIbHOCTh
o0ecrevnBaeT HCCIeNyeMOMY MEXaHHW3My HEOOXOTUMBIH KOMILIEKC
IIPaBOBBIX HOPM, KOTOPKBIC O6’I)C)II/IH${IOTC$[ B HOpPMaTUBHO-IIPABOBYIO
6a3y (0CHOBY) MeXaHH3Ma O0ECIICUCHHsI TIPaB U CBOOO TpakJaHMHA.
IIpaBoTBOpYECTBO CKIAABIBAECTCS W3 JIEATEIBHOCTH TIO CO3/IaHHUI0
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HOPM IIpaBa, UX U3MEHEHHIO W oTMeHe. CyIIecTBEHHO, YTO 3TO IIO-
CTOSIHHO B3aMMOEHCTByIomue mpouecchl. [IpaBoTBOpUYecTBO co3maeT
HOPMBI IIpaBa [yl UX NPUMEHEHUS, TOCKOJIBKY TOJIBKO B HEM ITOCPE-
CTBOM IPaBOOTHOIICHNUI OHU OOPETAr0T CMBICII.

6. Ilpasoomnowienusn, evicmynaroujue 8 Kawecmee 2i1agHOll
Gopmbl  opzanuzayuoOnHHO-nPaABoBoIll OeamenbHOCmU, XapaKmepu-
3ylouueca ycmanosieHuem yCmouuueoll npagoGoil Cea3u mexncoy
cybovexkmamu.

braromapst mpaBOOTHOIIEHHUSAM MEKAY CyOBEKTaMH yCTaHABIIH-
BACTCsl YCTOMYMBAs MPABOBasi CBsI3b, KOHKPETU3UPYETCS COCTAaB CTO-
POH, 00BbEM UX TIPaB U 00SI3aHHOCTEH.

7. Ilpagonpumenumensvnas OeamenbHOCHb, HAUeIeHHAA HA
nocnedosamenvroe u OeliCmeeHHoe 8ONI0WEHUE 8 HCU3Hb NPABO-
8bIX HOPM.

Ilpasonpumenenue — 3T0 OPraHU3YIOIIAs JAESTEITBHOCT KOMITE-
TEHTHBIX OPraHoB (NPaBONPHMEHHUTEIBHBIX) W JII], HMEIOIIasi CBOCH
EeTbI0 00ECTIeUNTh apecaTaM MMPaBOBBIX HOPM pean3anuio MpUHAMI-
JeXKAMMX UM NPaB B 00S3aHHOCTEH, a Tak)Ke rapaHTHPOBAHHOCTD 3a-
JaHHBIM TIPOLECCOM®-,

B onpeneneHHbIX cllydasx OKOHYATENbHAs pean3alys mpume-
HCHHBIX HOPM ITpaBa O65133TCJ'IBHO COIIPOBOKIAACTCHA CHCHI/I(bI/I'-IeCKI/IMI/I
IMPaBONPUMEHUTCIIbHBIMUA Z[eﬁCTBHHMH Pa3JIMYHBIX OPraHoOB U JOJIXK-
HOCTHBIX JIUII 110 0()OPMIICHHUIO, YIOCTOBEPEHHUIO, PETHCTPALIMU COOT-
BETCTBYIOILMX IPaB YYaCTHUKOB MPaBOOTHOWEHUH. [IpaBonpumene-
HUE SIBJISIETCS. OAHUM M3 BAXKHBIX IIOKA3aTeedl NMPaBOBOU KYJbTYpHI.
OxpaHa 1paB 4eloBeKa BO MHOTOM 3aBHUCHT OT TOTO, KEM M KaK TpH-
MCHAIOTCA NpEeAynpCAUTCIIbHBIC, OXPAHUTCIILHBIC H O6H3LIBaIOHII/Ie
HOPMBEI IIpaBa. KauectBO 1 cTeneHn COBCPUICHCTBA IIPAaBOIIPUMEHCHUA
3aBUCUT OT YPOBHS IIPABOBOM KyJIbTYpPBI, IPABOBOTO CO3HAHUS IIPABO-
NIPUMEHUTEIA.

51 Fotiman B.M. MexanusM 00ecredeH s Pealn3allii 3aKOHA B COBPEMEHHBIX YCIIO-
Busx. C. 18.
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8. Konmponvno-naozopnaa oOeamenbHocms, HANPAGIEHHAA
HA 60CCMAHOGIECHUE COCHOAHUSA, HAPYUWIEHHOZ0 NPOMUBONPAGHBIM
noeedenuem, u npedomepauienie €20 HapyuieHuil ¢ oyoyuiem.

KoHTposnpHO-HaA30pHAs AEATENBHOCTh €CTh COBOKYIIHOCTB
KOHTPOJIBHBIX MEXaHH3MOB, C MMOMOILBIO0 KOTOPBIX OIpPEIENseTcsl COo-
OTBETCTBHE MOBEACHUS JNIOJCH COIMAIbHBIM HOpMaM; CTUMYIUPYETCS
MOJIOXKUTEJIbHAsL, IOJIe3Hast Uil OOINecTBa MESTENbHOCTh M Ipery-
NpeXIaeTcss HeraTHBHAs. [JlaBHas 1eidb KOHTPOJS COCTOMT B CBOE-
BPEMEHHOM, IIOJTHOM M KaY€CTBEHHOM BBIIIOJIHEHHH YIIPABICHYECKOTO
pemenus B chepe oOecriedeHus mpaB 4eI0BeKa.

KoHTponbHO-Ha30pHas JCATEIBHOCT UMEET JIENI0 HE TOJBKO
¢ (aKTaMu «OTKJIOHSAIOLIETOCS» MOBENEHHs, HO U C OLIEHKOH IpaBo-
MEPHOMU JI€ATENBHOCTH YYaCTHUKOB ITPABOOTHOLICHUM.

KonTtpoms B chepe obecrieueHus npaB 4eI0BeKa B 3aBUCUIMOCTH
OT OpraHa, OCYLIECTBIISIIOLIETO ero, NoApa3aessieTcs Ha:

— KOHTPOJTb OPTaHOB rOCYIapCTBEHHOW BIIACTH;

— BEIOMCTBEHHBIH KOHTPOJIb;

— CyIeOHBIN KOHTPOJIB;

— IPOKYPOPCKUI HAA30D;

— 001IeCTBEHHBIN KOHTPOJIb.

KoHTponb 1 Hag30p SBISIOTCS HEOOXOIUMBIM YCIIOBHEM U OC-
HOBHBIM (pakTOopoM 3(h(eKTHUBHOCTH MeXaHu3Ma OO0eCIeYeHHs ITpaB
YeNoBeKa.

B menom ykazaHHbIE 3J€MEHTHI HaXOJSTCS IMOJ BIMSIHUEM Ta-
KX (aKTOpOB, KaKk IpaBOCO3HaHHUE (BKJIOYas NpodeccruoHaabHOE U
OOIIIECTBEHHOE CO3HAHHWE B IEJIOM), NPaBOBas KyJbTypa, YPOBEHBb
HSKOHOMHYECKOTO Pa3BUTHS, COCTOSIHHE OPraHoOB, 0OECHEeYMBAIOLINX
NpaBo, U CUCTEMa YIPAaBJICHUS B IIEJIOM; COCTOSHUE MPaBOMOPSIIKA
U pEXKUM 3aKOHHOCTH U T. JI.

Pematomum  ¢akTopom, oOecrneyrBalOUIMM B3aUMOJCHCTBHE
BRXHEHIIINX CTPYKTYPHBIX DJIEMEHTOB MEXaHHM3Ma 00ecIieueHusl paB
YeNI0BeKa M MO3BOJISIOIINM PacCMaTPUBATh UX KaK €IUHBIH, CHCTEMO-

o6pa3ylomm71 MCXaHHU3M, ABJSCTCA MpaBOBasA KYJIbTypa U IIPABOBOC
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co3Hanue. Vcxons u3 3T0ro, MpaBoBasi KyJlIbTypa W IIPaBOBOE CO3HA-
HHUE €CTh YCJIOBHE PEajbHO AEATENILHOIO U LEJIOCTHOIO 00eCIeueHus,
(YHKUMOHUPOBAHUS MEXaHU3MA.

Takum 00pazoM, KaTEeropus «MEXaHU3M OOECIICUCHHS MpaB ve-
JIOBEKa» MPEJICTABISET COOOH CIOKHYIO LEIOCTHYIO CHCTEMY, 3aKIIIO-
YaloIIyI0 B ce0e rocyJapCTBEHHBIC M MIPABOBBIE KOMIIOHEHTHI, HMEET
CBOE II€JIeBOC HA3HAYCHME U BBIIOJIHAET KOHKPETHBIE 3a7ayH, HaJe-
JieHa OIpeIeTICHHBIMUA (QYHKIHUSIMHU: OXPAaHUTEILHOW, 3alUTHOU, pe-
TYJATABHON, BOCIUTATEIBHOM.

Jnst spdexTrBHOTO QYHKIMOHUPOBAHHUS MEXaHU3Ma obecreye-
HUSI TIPaB 4YeJoBeKa HEOOXOAUM psifl OJIarONPHUATHBIX YCIOBHI, KOTO-
pbl€ HAIPSMYIO CBSI3aHBI C YPOBHEM COLMATbHO-3KOHOMHYECKOTO H
MOJIMTUYECKOTO Pa3BUTHUS OOIIECTBA, COBEPLUICHCTBOM €0 HOPMAaTHB-
HO-TIPaBOBOM 0a3bl, C ypOBHEM MNPABOBOH KYyJBTYpPbI, IPAaBOBOTO CO-
3HaHUS, COCTOSIHUS MPaBONOPSAAKAa U 3aKOHHOCTU. B 3TOM CBsI3U 0CO-
0oe BHUMaHUE CJeyeT yIeNATh BOIpOocaM YKpEIUICHHS TPaBOIOPsi-
Ka B COBPEMEHHOM poccHiickoM obOmecTBe. [locnennero MoxHo 110-
OWTHCS TOCPEACTBOM CTAOMIM3alMM 3KOHOMHYECKUX OTHOIICHH;
pocTa MaTepHajIbHOM OOECIIEYeHHOCTH JIOJeH (CHIKEHHUS YpPOBHS
MMYILIECTBEHHOTO PACCIIOCHUSI OOILIECTBA); HPABCTBEHHOTO U IPaBO-
BOI'0 BOCHHUTAHUA; YKPCIUICHUA COLHAJIBHBIX CBHSGI\/'I; 06ecnequI/I${
3aKOHHOCTH B JEATEIILHOCTH OCYJapCTBEHHOIO ammapara; yupexia-
IOIIETO YCTPaHEHUs Pa3IM4YHBIMU criocobaMu yrpo3 ImpaBam, CBOOO-
JaM W 3aKOHHBIM HHTEpecaM rpaxJiaH, HHTepecam OOIIeCTBa U rocy-
JapcTBa.

KoHTposibHBbIE BONIPOCHI
1. Kak onpenenuTs MOHATHE «oOecTeueHne»?
2. Uto Takoe «MeXaHU3M 00CCTICUCHHS MPaB YEITOBEKa» ?
3. Ha3oBure OCHOBHBIE CTPYKTYpHBIE BSJIEMEHTHI MEXaHH3Ma
oOecriedeHus IpaB YeJI0BeKa.
4. KakoBa nenp ()yHKIMOHUPOBAHUSI MEXaHU3Ma 00ecHeueHHs

IIpaB yesioBeKa’?
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5. CpaBHUTE TTepeUeHb IIPaB U CBOOO YeIOBEKa U TpakIaHUHA
B Jlexmapanuu mmpaB u cBoOO deoBeka 1 rpaxmanuaa PCOCP 1991 r.
u Koncrurymuu Poccuiickoit ®eneparuu 1993 r. B yem cxoacTtBo u
pasnuaus 3Tux nepednei? OObsICHUTE MPUIHHEL.

6. Uto Takoe npaBonops0k?

7. KakoBBI OCHOBHBIC IPUHIIMITHI TPABOTIOPSIKA?

8. HazoBure 00IIye rapaHTHH MpaB deloOBeKa M TpakIaHUHA B
Poccun.

9. HazoBuTe HerocymapcTBeHHBIE WHCTHTYTHI HeCyleOHOU 3a-
IIUTHI PaB YeJ0BeKa U IpakIaHuHA.

10. KakoBel ycinoBusi 3¢(eKTHBHOTO (QYHKIIMOHUPOBAHUS Me-
XaHU3Ma 00ecTIeUeH s ITPaB YeIoBeKa’?
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I'napa 2. KIACCU®UKALIUSA ITPAB U CBOBO/J1
YEJOBEKA U I'PA’KIAHUHA

§ 2.1. IIpaBa u cB00OOBI YeI0BEKA:
CTPYKTYpPa U BHABI KJIacCU(PUKAIUI

IIpaBa U cBOOOMBI SBISIFOTCS TJABHBIM SJIEMEHTOM KOHCTHUTY-
[MUOHHOTO TPABOOTHOIICHHUS, B KOTOPOM YYaCTBYIOT TOCYAapCTBO U
rpaxnaHuH. J[JIsl TpaKJIaHHHA CMBICT TAKOTO TPABOOTHOIICHHUS CO-
CTOUT B TMOJYYCHUH 3alUTHI CBOUX MPaB, a JUIs TOCYJIapcTBa — B 00sI-
3aHHOCTHU NPCAOCTABUTL O3TY 3aIlUTY.

OcCHOBHEIE TTPaBa U CBOOOIBI HE TOJBKO MPU3HAIOTCS TOCYAAp-
CTBOM, HO M 3alIMIIAIOTCA UM, TaK KaK 3HAYMMOCTH 3aKPCIJICHHBIX
MpaB BBIPAKACTCS B TOM, YTO MMEHHO HMX peau3als o0ecreynBaeT
OOBSIBIIEHHE TOCYAapCTBA KaK JEMOKPATHYECKOTO M IPaBOBOTO.
B kakoMm ObI TOCYIapCTBE HU HAXOJWJICS YCIIOBEK, OH SIBISCTCS CBO-
OOMHBIM, TIPH 3TOM HaXOAUTCS IMOJ 3aUTONH MHPOBOTO COOOINECTBRA,
rOCYIapCcTBa, TPAKIAHUHOM KOTOPOTO OH SIBIIAETCS, a TAKIKE rocymap-
CTBa, B KOTOPOM OH HaXOAWUTCs. XapaKTepHOH OCOOEHHOCTBHIO TIpaB U
CBOGO}I TaKXKC SABJIACTCA TO, UYTO OHHM PaBHBI U €AWHBI JJId BCEX 663
uckItodYeHus. Tak, BOSHUKHOBEHHE OCHOBHBIX IPaB U CBOOO/I IPaXKiaH
CBSI3aHO C MPHUHAIISKHOCTHIO K TPAKIAHCTBY JTF000TO TOCYIapCTRa.

[IpaBa denoBeKka JOJKHBI PEIOCTABIATHCS KAXKIOMY WHIMBU-
Jly U TapaHTUPOBATHCS KOHCTUTYLIMEW CTPaHbl U HAMOHAJIBHBIM 3a-
KOHOZATeNbCTBOM. [Ipr3HaBas MeXIyHapOJHbIE HOPMBI 110 IPaBaM
YeJIOBeKa, rocyapcTBO OepeT Ha ceOs 00s3aTeIbCTBa HE TOJBKO Tie-
pel MeXIyHApOAHBIM COOOIIECTBOM, HO WM TEepea BCEMH, KTO HaXo-
JIATCS TIOJ1 €T0 IOPUCIUKIUEH.

IIpaBaM uenoBeKa MPHUCYIIH CIEAYIOMINE MPU3HAKH:

— OHM BO3HMKAIOT M Pa3BUBAIOTCS HA OCHOBE MPUPOIHON M CO-
[UATTLHON CYIIHOCTH YEIOBEKA C YUETOM TMOCTOSHHO W3MEHSFOIIUXCS
YCIIOBHH JKU3HU 00IIECTBA;

— CKJIaJIBIBAIOTCSI OOBEKTHBHO M HE 3aBHCAT OT TOCYIapCTBEH-
HOT'O TIPU3HAHUS;
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— IpUHAAJIKAT WHAUBHALY OT POXKICHUS;

— SIBIISIIOTCSI HEIOCPEACTBEHHO JCHCTBYIOIINMU;

— UMEIOT HeOTUyK/IaeMbIl, HEOThEMJIIEMBIN XapakTep, MprU3Ha-
I0TCSI KaK €CTECTBCHHBIC (KaK BO3/yX, 3eMJIsl, BOJA M T. I.);

— MPU3HAIOTCS BBICHICH COLMATBHOM LIEHHOCTBIO;

— BBICTYHAlOT HEOOXOAMMOM dYacThIO IpaBa, OMpEIeTeHHON
(hopMOii BEIpaKCHHS €ro TJIABHOT'O COJICPIKAHUS;

— TPEJCTaBISAIOT COOOW MPHUHIUIBI U HOPMBI B3aWMOOTHOIIIE-
HUN MEXAy JIIOJIbMU W TOCYJapCTBOM, 00ECTIEUNBAONINE WHINBUIY
BO3MOXHOCTh JCHCTBOBATh MO CBOEMY YCMOTPEHHUIO WM MOJIYy4aTh
ompezencHHbIe Oara;

— WX TIpU3HaHUE, COOIOJICHNE U 3aIlUTa SBISIFOTCS 00sS3aHHO-
CTBIO TOCYJIapPCTBA.

Kaxxaprit vHOUBUA BIIpaBe TPeOOBATH OT TOCYJApCTBA BBHITION-
HEHHUS MM B3SATHIX Ha ce0s MEXKTyHApOTHBIX 005M3aTeNbCTB. B aTHX
LEISX OH MOXKET HCIOJB30BaTh KaK HAIlMOHAIBLHBIE MEXaHU3MBI 3a-
IIUTHI CBOMX TIPaB, TaK M 00pamaThCsi B MEXKAYHAPOIHBIE OPTaHbI 3a-
IIUTHl TIpaB 4eloBeka. (s peanm3anmuy TakWX MpaB YelOBeKa, Kak
MpaBO Ha KU3Hb, HA JIOCTOMHOE CYIICCTBOBAHHUE, OCTATOYHO JIHIIb
(hakTa poKIEHUS YEIOBEKa M COBCEM HE 00s3aTeNbHO, YTOOBI OH 00-
Jaan KadecTBaMHy TpaxKJIaHWHA, a JUIsl pean3aliid OCTAIBHBIX TpaB
3TO TpedyeTcs.

[IpaBa n cBOOOMBI YeNOBEKa W TpaXkIaHWHA — HEOTHEMJIEMBIE
HauboJiee Ba)KHBIC MpaBa M CBOOOJIBI, MTPUHAIICKAIINE EMY OT POXK-
JeHus (B HaIJISKANUX CIydasX B CHIIY €ro TPaKIaHCTBA), 3alluliac-
MBbIE€ TOCYJIAPCTBOM, COCTABIISIONINE PO MPABOBOTO CTATycCa JMYHO-
CTH H TOJTyYaIOIIHe BBICIIYIO FOPHIUIECKYIO CHITY.

[IpaBa rpaxkmaHrHa — 3TO OXpaHseMas 3aKOHOM Mepa IOpHUIH-
YECKH BO3MOXKHOTO TIOBE/ICHWS, HAIpaBIIEHHAs Ha YAOBJIETBOPEHHE
HMHTEPECOB HE BCAKOTO YEJIOBEKAa, a JUIIb TOTO, KOTOPBIA HAXOAUTCA
B YCTOWYMBOI MPABOBOM CBSI3U C KOHKPETHBIM I'OCyAapcTBOM. B oT-
JUu4Ke OT MpaB Tpa)KAaH, MpaBa YEJIOBEKa HE BCEr/la BBHICTYMAIOT KaK
opuaudeckue kateropur. OHU MOTYT SBJISTHCS W MOPAIBHBIMU, H
COITMATBHBIMU KaTETOPHSIMH, MOTYT CYIIIECTBOBATH HE3aBUCUMO OT MX
TOCYJapCTBEHHOIO0 MPHU3HAHUS M 3aKOHOJATENIBHOTO 3aKpeIUICHUS,
BHE CBSI3U YEJIOBEKA C KOHKPETHOM CTpaHOi.
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B xome pa3BuTHSi OOIIECTBEHHBIX OTHOLICHUH, YCIOKHEHHS
CBsI3el MEXly IpaXKJaHHHOM M FOCYIAapCTBOM IOSIBIISIIOTCS BCE HOBBIE
Y HOBBIC TIpaBa B MOJMTHYECKOH, COLMATBLHON, SKOHOMHYECKON cde-
pax >Ku3Hu conuyma. VX mpusHaHue cO CTOPOHBI TOCYAAPCTBA SIBIIS-
eTcsl OMHON M3 IMIaBHBIX 3a1a4 oOmiecTBa. BO3HUKHOBEHHE U CTAHOB-
JICHWE Pa3IMYHBIX TPYII MPaB MPOUCXOIMIO XPOHOJIOTHYECKH HEOA-
HOPOJHO, COOTBETCTBOBAJIO PA3JIMYHBIM NEPUOAAM PA3BUTHSI YEJIOBE-
YeCKOW ITMBHJIM3AINHA, WCTOPUYECKOH OOCTAaHOBKE, OCOOCHHOCTSIM
COLMANBHBIX M TOJUTUYECKUX OTHOIIEHHWH B pa3IMYHBIX TOCY-
JapcTtBax. JIUTenbHOE MCTOPUUYECKOE CTAaHOBJICEHHE IIPaB YeOBEKa
o0ecreymsIo OnpeaeseHHYI0 IPEEMCTBEHHOCTh UX pa3ButTusl. Kaxnas
nocieayionlas rpynna mnpaB BbITEKalla U3 MpeAblAyIIeH, pa3BuBaiia
u obecrieunBaa ee.

Knaccudukanmio nmpap yenoBeka B COOTBETCTBUH C 3TallaMU UX
CTaHOBIICHHSI, B3aUMOCBSI3aHHOCTBIO MEXAY 000l B COBpEeMEHHOMH
TEOPUH KOHCTHUTYIIMOHHOTO TIpaBa TMPHHSATO HAa3bIBaTh MOKOJICHHUEM
npas.

Beinensercst HeCKOJIBKO TIOKOJICHHH MPaB B CBOOOJ YeloBeKa
rpakJaHrHa.

K nepsomy noxoaenuio NpuHATO OTHOCUTH JIUYHBIE W TIOJUTH-
Yyeckue MpaBa, 0QOPMUBIIUECS B KOHCTHTYIHUSIX €BPOIEHCKUX CTpaH
B xone Oypxyasubix pepomoruit XVII-XVIII BB., npowusomiemmmx
B EBpone 1 Amepuke. B ux ocHOBe JiexaT uier eCTECTBEHHOTO IpaBa
U JmOepaibHble IIEHHOCTH, MPOBO3MJIANICHHBIE B HAYYHBIX TPYAax
BUIHBIX MbiciuTesneir Hosoro Bpemenu — T. T'o66ca, XK.K. Pycco,
Jx. Jlokka. OTH mpaBa Ha 3aKOHOAATEIHLHOM YPOBHE YTBEpKIasld
CTaTyc 4YeJIoBeKa M TPaKAaHUHA KaK CaMOCTOSTENILHOTO CyObeKTa OT-
HOLICHUH C TOCYAapCTBOM, OJHIETBOPSIIN €ro MHIAMBUIYaAIU3M, HU3-
BOJIMJIM POJIb TOCYApCTBa IO QYHKIMN «HOYHOTO CTOPOXKay, obecre-
YHBAIOIIETO JaHHble TpaBa. [lepBoMy MOKOJIEHUIO MpPaB KOPPECIIOH-
JIUpoBajiach 0OA3aHHOCTH TOCYAapCTBA BO3AEPKUBATHCS OT IOCATa-
TEJICTB HAa WHAWBUAYAIBHOCTh M CO3/1aBaTh YCJIOBHS MOJHOLEHHOTO
y4acTHsl TpaXkJaH B HOJIMTHUECKOW XHU3HU. JIaAKOHMYHO 3Ty MBICIIb
Beickazan H.M. KopkyHoB: «/lns Toro 4yroObl ucTopuyecku BbIpada-
ThIBaeMasi 0OLIeCTBEHHAs KYJIbTypa He yTpaTHila CBOeH KU3HEHHOCTH,
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9TOOBI OHA HE 3aMepiia B HETIOJIBIKHOM 3acTo€, HE0OXOIMMO, 9TOOBI
IIMBHJIM3ANMSI BKJIIOYana B ce0s U mpaBo, 00ocobisromee u obepera-
I0Illee HHINBUIYAITBHOEY.

Jlnaneie (rpaXkaaHCKHEe) U MOTUTHYECKHE MTpaBa MepBOTo MOKO-
JIEHUsI MHTEPIPETHPYIOTCA MEXIYHAPOIHBIMA W HAIMOHAIBHBIMA
JIOKyMEHTaMH KaK HEOTUy>KJaeMble W He TMOJJIeKaIne OrpaHnICHHIO
KakuM-1u00 00pa3oM W Mo KakUM-Tu00 OocHOBaHWSAM. Ha MexmyHa-
POTHOM YPOBHE 3TH TpaBa 3aKperrieHbl B MeXIyHapOIHOM ITaKTe
0 TPKIAHCKUX M TIOJUTHICCKUX MpaBax oT 19 mexadps 1966 r. MHo-
THE ydYeHBIE II0JIararoT, 9YTO UMEHHO STH IpaBa CIIEAyeT paccMaTpH-
BaTh B KAYECTBE HEMOCPEICTBEHHBIX MPAB YEIOBEKA, MTOCKOJIBKY Tpa-
Ba MOCTIEAYIONINX TIOKOJICHUH SBISIFOTCS JIUIID MPHUTA3aHASAMA Ha CO-
[UaTbHble Onara, MpeIoCTaBIsIeMbIMU M TIepepacipeiesieMBIMA TOCY-
JTAPCTBOM B MHTEPECAX COIMAIBHO HE3AIUIIEHHBIX TPYII HACEICHNSI.

Bmopoe noxonenue pap 4enoBeka BOHHUKIIO U 3aKPEMIIIOCH B
XIX-XX BB. B mpormecce ocTpoii 0OphOBI KIACCOB B KAUTAINCTHYC-
CKHX TOCYAapCTBaX 3a yIy4IICHHE CBOETO DKOHOMHYECKOTO ITTOI0XKE-
Husl. PesynbraToM 3T0# 6G0pBOBI CTANO MOSBICHHE HIEH COIMAIEHOTO
paBeHCTBa B OOIIECTBE, KOTOPHIE (DOPMUPOBATNCH YUSHUSIMH, TIPU3bI-
BalOIUMHU TOCYJAapCTBO OOECHEYHTh JOCTOMHOE CYIIECTBOBAHUE
TpaXJaH B YCIOBUAX PHIHOYHOHN SKOHOMHUKHA. OCHOBY MpaB BTOPOTO
TTOKOJIEHUS] COCTABISAIOT COIMANIbHBIE, SKOHOMHUYECKHE U KYJIbTypHBIE
npaBa. 3aMETHYIO POJIb B CTAHOBJIEHUH 3THX IPaB ChIrPajio COLUAIH-
CTUYECKOe yueHue, nosisuBlieecs B XIX B., MO3TOMY HalibHEHIIEE
pasBUTHE BTOpOE IMOKOJCHHE TpaB Moydymsio mocie OKTIOpbCKOM
peBononMK U BTOpoit MUpOBOH BOWHEI BCENCTBHE (OPMHUPOBAHUS
OUTIONAPHOTO MUPA U PA3BI3BIBAHUS XOJIOTHOW BOWHEI.

AKTUBHYIO POJIb B CTAHOBJICHUU IIpaB BTOPOTO IOKOJICHHS
ceirpan Coserckuii Coro3. B Koncturynmmu CCCP 1936 r. 6b11 3a-
KpeIIeH IUPOKUI HAabOp IpaB, OTHOCSIIUXCS KO BTOPOMY ITOKOJIE-
HUIO: TpaBa Ha TPY/, OTABIX, 00pa30BaHue, COLMALHOE 00ecreueHHe,
MEIUIMHCKYIO MOMOIIb. Jla’ke HECMOTpPSI Ha TO, YTO peajbHAast COIH-
aTBbHO-dKOHOMHYECKas 3amuiieHHocTh Tpakaannaa B CCCP Opura
MUHUMAaJIbHOM, JOKYMEHTAJIHHO OHA CYIIIECTBOBAJA U ATHM OKa3bIBasa
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3aMeTHOE BO3JIEHCTBHE Ha 3amagHoe mpaBocosHaHue. [Ipexnae Bcero,
3TO HAIIUIO CBOE OTpakeHHe BO BceoOmielt nexiapaun mpaB 4eoBe-
ka oT 10 mexabps 1948 r. m MexayHapoaHOM makTe 00 SKOHOMHUYE-
CKHX, COIIMATIFHBIX U KYJIBTyPHBIX TIpaBax oT 16 nexabps 1966 r.

Bwmecte ¢ TeM mpaBa BTOPOTO IOKOJICHHSI UMEIOT 0OJIee OTHO-
CUTENTbHBIA XapaKTep, HEXKEH IpaBa IMepBOro MOKoIeHus1. MexryHa-
pOJIHOE TIPaBO HE yCTAHABIMBAET KAaKUX-THOO JKECTKUX TPeOOBaHMIA
obecmnieuenus 3tux mpas. Hampumep, B m. 1 cr. 2 gactu Il Mexmyna-
POIHOTO TIaKTa 00 YKOHOMHYECKUX, COIMANBHBIX M KyJIbTypHBIX Tpa-
Bax 1966 r. 3aKpemiieHo, YTO «Ka)KJO€ YyYaCTBYIOLLIEE B HACTOSILEM
IlakTe rocymapcTBo 00s3yeTCsl B WHAMBHIYAIFHOM TIOPSIIKE W B TIO-
pAAKE MEXKIyHApOTHOW TOMOIIM W COTPYOHHYECTBA, B YACTHOCTHU
B OKOHOMHUYECKON W TEXHHYECKOW OOJIACTSX, MPUHITh B MaKCHMallh-
HBIX TIpeJeNax UMEIOIINXCS PeCypcoB Mephl K TOMY, 9TOOBI oOectie-
YUTHh TIOCTENIEHHO TMOJHOE OCYIIECTBIICHHE MPHU3HABAEMBIX B HACTOSI-
mem [lakre mpaB BceMu HaJIeKallMMHA CrocoOaMu, BKIIOYAs, B
YaCTHOCTH, IPUHATHE 3aKOHOAATEIHHBIX MEpy.

[Ipu3Harre BTOPOTO MOKOJIEHHS MPaB YelIOBEKa MOapa3syMeBa-
JIO CYIIECTBEHHbIE N3MEHEHNs B TIOHMMaHUH WX CYITHOCTH KacaTelb-
HO B3aMMOCBSI3H YEIIOBEKa M TOCYAapcTBa. B OCHOBE ATHX IpaB JIEKHUT
UX «MO3UTHBHOE)» MOHUMAaHHWE, T. €. TIOHMMaHHe, 3aBHcAllee OT pe-
albHBIX BO3MOXKHOCTEH rocyaapcTBa B ux peannzauuu. ObnagaHue
NpaBaMH BTOPOTO IOKOJEHHUS O3HA4aeT HE TOJBKO UX (hopMaibHOE
3aKpericHue B 3aKOHOAATENbCTBE TOCYAapCTBa, HO M HAIWYUE y TOCY-
JApCcTBa ONpE/IEIICHHBIX BO3MOYKHOCTEH, MPEXK/IE BCEro, MaTepUaIbHBIX
pecypcoB. B mpoTHBHOM ciiydae 4YeloBEK HE CMOXKET BOCIOJIB30BATHCS
CBOHM IIPaBOM.

Tpemve noxonenue npas 3apoaminoch B 70—80-x rr. XX B. [pa-
Ba TPETHETO MMOKOJICHUS TPEAIONAraroT 3aUTy HHTEPECOB OTNIEIHLHO-
IO 4eJ0BeKa, BKIOYEHHOTO HE MPOCTO B COLMAIBHYIO OOIIHOCTh OT-
JIEILHOTO TOCYIapCTBa, a B YENOBEUECKYI0 OOMIHOCTh B IesioM. [Ipu
3TOM HC3BI6HCMBIM OCTAacTCA NMPUHILIUIL: IIpaBa 06IlIHOCTI/I HE JOJI’KHBI
VIIEMJIATh TpaBa OTACIBbHOTO ee mHAuBHAa. OIHAKO MpHUpOJa IpaB
TPETHETO MOKOJICHHS Ha HACTOSAIIMIA MOMEHT OCTaeTCs CIIOPHOH, 0CO-
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OCHHOCTB 3TUX IIPAaB COCTOUT B TOM, YTO OHHU SIBISIOTCS KOJUIEKTUB-
HBIMH U MOTYT OCYLIECTBJIATHCS TOJBKO OOIIHOCTBIO, ACCOLMAIIUEH.
[IpaBa TpeTbero MOKoJIEHUs — 3TO KOJUIEKTUBHBIC [IPaBa, & HE KaKue-
n00 «HOBbIE» IpaBa MHAMBHIA. Pasymeercs, OTIOenbHBIN 4eIOBEK
NPUHUMAET y4acTHE B pealu3allMi TaKUX IIPaB, HO 3TO y4acTUE CBS-
3aHO HE C €ro JMYHBIM CTaTyCOM, & C €ro MOJOXEHHUEM KaK WieHa Ka-
KO#-m160 06IIHOCTH.

Bmecte ¢ TeM naHHas TOYKAa 3PEHUS TAaKXKE BBI3BIBAET CIIOPHI.
[lo MHEHUIO HEKOTOPBIX YUECHBIX, HE MOI'YT PacCMaTpUBaThCs B Kade-
CTBE KOJUICKTHBHBIX IIPaBa 4eJOBEKa, PEAIN3aLUsl KOTOPBIX MPENIo-
JlaraeT COBMECTHBIE ACWCTBUS psAa Jwmil (cBoOoda coOpaHuid u 00b-
€AMHEHMH, IPaBoO Ha 3a0aCTOBKY H T. II.), TOCKOJIBKY Ka) bl YEIOBEK
CaMOCTOSITEJIbHO IPUHUMACT pelleHHe 00 ydyacTHH B OOBEIMHEHUH
WIN aKUHUH, T. €. OCYLIECTBISIET JAaHHOE MPaBO HEMOCPEICTBEHHO U
uHanBHTyansHO. Kak 3ameuaer @. Jlromep, «CBOOOAHBIMU SBISIOTCS
HE CTOJIBKO 3TH OOBEIUHEHUs, COOpaHUs TpaXkIaH, KyJIbTOBBIE Opra-
HHU3alUU, CKOJBKO CaMH I'pakJaHe, KOTOPhIE PACIOaraioT 110 CBOEMY
BEIOOPY TPaBOM OOBEIUHATHCS, MPOBOAWTH COOpaHHS WM TIOKIIO-
HATBCS KYJIBTY».

K ducity npaB TpeTbero nokoJjeHus: OTHOCITCS oOlieuesoBeye-
CKHe IpaBa: MpaBO Ha MHP, BCEOOIYI0 0€30MaCHOCTh, YUCTYIO OKPY-
JKAFOIIYIO CPENy, YUCThI KOCMOC U T. A. Bropyro 4acTh mpaB TpeThe-
rO MOKOJICHHsI COCTABIISIFOT MpaBa, BO3HHUKIIUE B Pe3ylibTare Hay4yHO-
TEXHUYECKOTO TIporpecca, Mpexkie Bcero, B chepe nHPOPMAIMOHHBIX
1 KOMMYHUKAIIUOHHBIX TEXHOJIOTHH.

CTaHOBIIGHHE TIpaB uemeepmo20 HNOKONeHUs TPOUCXOIUT
B HACTOAIIEC BPpEMSA U CBA3aHO C ):[aJ'IBHeI\/'HHI/IM TEXHOJIOTUYECKUM pas3-
BUTHEM YeJIOBEYECTBA, HO YK€ B aclekTe camoro mHauBuaa. [Ipexne
BCETO, PeYb HUJIET O TMpaBaxX B chepe OMOMETUITMHCKUX TEXHOJIOTHN U
TEeHETUYECKUX HCCIE0BAaHUNA. DTH TpaBa JOJDKHBI 3allHIIaTh Yeio-
BC€Ka OT yrpo3s, CBA3aHHbLIX C I'CHETHYCCKUMU OKCIICPUMEHTaAMHU, KJIO-
HUPOBAaHUEM U APYTUMHU OTKPBITUSAMHU B 00JIACTH OHUOJOTHH.

Crnenys TEHISHIMW TIIO0ANH3alUKN MPH MEPEX0Jie OT IMOKOJIe-
HUA K ITIOKOJICHUIO IIpaB Y€JIOBCKA, IIpaBa Y€TBEPTOT'O IMOKOJICHU A, KaK
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MPaBIJIO, IMEHYIOTCS TIpaBaMu desioBedecTBa. K HUM OTHOCSTCS Tpa-
Ba Ha MUp, SJIEPHYIO 0€30IaCHOCTh, KOCMOC, IKOJIOTHIecKne, HHHOp-
MAaI[MOHHBIE TIpaBa U 1p. MccimemoBaTenn OTMEYarOT, 9TO YETBEPTOE
MTOKOJICHHE — 3TO IPABOBOK OTBET BbI30BY XXI B., KOraa peub NOHAET
y)K€ O BBDKHUBAHHH YEJIOBEYECTBA KaK OMOJOTHYECKOTO BHAA, O CO-
XpaHCHUM LMBUIM3AIMHU, O JaJIbHEHIIEeH, KOCMUYECKOW colMaan3a-
[IUHU YeJloBeuecTBa. PoxkaaeTcss HOBoe, YeTBEPTOE MOKOJICHUE TIPaB, H,
COOTBETCTBEHHO, BO3HUKAIOT MEXIYHAPOIHO-TIPABOBBIE IIPOIIECCY-
albHBIE WHCTUTYTHI, oOOecrednBaroImue 3T mnpaBa. Popmupyercs
MEXIYHAPOIHOE TYMAaHHTApPHOE MPaBO, CBETCKUH T'yMaHH3M CTaHO-
BUTCS OJTHOW M3 BEX B HPABCTBEHHOM Pa3BUTHH OOIIECTBA.

TeHneHIUs K pacOIMpeHUI0 Kpyra MpU3HABAaeMBIX IpaB OyIeT
MIPOCIIEKUBATHCS M Jlajiee, HApPaBICHHOCTh Ha YCHIICHHE MPaBOBOMN
3aIIUIIIEHHOCTH JINYHOCTH OyAeT coxpaHeHa. Ho kaxmoe ciemyroree
MTOKOJIEHHUE TIPaB MPUHOCUT C COOOW pacHIMpeHue Mephl CBOOOBI Ue-
JIOBEKa, TEM CaMbIM OTpaHU4HBasi cBOOOIy apyroro. Kaxmoe mokore-
HUE TPUHOCHT C COOOW HOBYIO JIOTUKY Y3aKOHHWBaHWS TPHUTI3aHUM,
MMEHYEMBIX TpaBaMH YeJOBeKa, HEM30EKHBI KOHQIUKTHI «HOBBIX)
MIPaB CO «CTapbIMIY», B PE3YIIbTATE YETO YPOBEHD 3AIIUIEHHOCTH MO-
JKET HEe BO3PACTH, & CHUZUTHCS.

Opnna w3 HauboJiee pPaCHPOCTPAHEHHBIX Kiaccuukanui —
no cghepam odOWECMBEHHbIX OMHOUIeHUIl — BBIACTSCT CIEAYIONINe
KaTeroOpHH MPaB:

— TpakJJaHCKHUE (JIMYHBIE);

— IIOJIMTUYCCKUC,

— YKOHOMHYECKHUE;

— COLIMANIbHEIC;

— KyJIBTYpHBIE.

I'pasicoanckue (muunvie) npasa — 3To NpaBa yeIOBEKa Kak OHo-
COILIMAJILHOTO CYIIECTBA BHE 3aBUCHMMOCTH OT II0jla U COLMAILHOIO
IMOJIOKCHUA: TIpaBO Ha XHU3Hb, CBO6OJIy U HCIIPUKOCHOBEHHOCTH, Ha
CBOOOIHOE ONpee/iCHHE HAIIMOHAIBHOCTH M SA3bIKA, HA YECTh U JI0-
CTOMHCTBO, Ha TPaXIaHCTBO, CBOOOIY COBECTH M BEPOMCIIOBEIAHMS,
PaBEHCTBO Mepe 3aKOHOM U CYJIOM, Ha MPE3yMIIIHUI0 HEBUHOBHOCTH,
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CBOOOIY NEPEABIKEHHUA U BbIOOpa MecTa JKUTEJILCTBA, HEIPUKOCHO-
BEHHOCTb JKWJIMINA W YaCTHOM >KM3HH, MPaBO Ha TalHY Tesle(OHHBIX
[IEPEroBOPOB, MEPEMUCKH U T. .

Ionumuueckue npasa — TpaBa rpakJaHWHA Ha y4acTHE B IIO-
JUTHYECKOHN JKM3HM TOCyIapcTBa: MpaBo M30WUpaTrh W OBITH M30paH-
HBIM B OpraHbl TOCYJapCTBEHHOM BJIACTM M MECTHOTO CaMOYIIPaBe-
HU, IIpaBa Ha CBOOOMY CJIOBA, MBICIIM, MUPHBIX COOpaHHN, CO30aHUS
CO1030B B 00beanHEeHHH. OCOOCHHOCTRIO TTOTUTHIECKUX IPaB SIBISICT-
Cs1 TO, YTO HEKOTOPBIMHU M3 HUX 00JaaloT TOJIBKO rpaxkaane Poccuii-
ckoit deneparuu U ¢ ONMpeNeIeHHOTO Bo3pacTa. Tak, u3dbupaTensHoe
mpaBo rpaxaanuH Poccun mpuoOperaet B 18 net, B 21 rox oH MOXeT
cam m3bmpatecs B nenytarel ['ocymapctBenHoit Jymer, B 30 mer —
y4acTBOBaTh B BEIOOpax B KauecTBE KaHAWAATA B IN1aBbl cyObekTa PD,
B 35 — u3bmpatscst Ha moct [Ipesunenta PO. UzbuparenpHple mpaBa
MOTYT OBITh OTPaHUUYEHBI TOJBKO IO MPU3HAHHUIO PEIICHUEM Cy/a He-
JeecriocOOHOCTH JIMLA WM U3-3a JIMIICHHUS CBOOOABI IO MPUTOBOPY
cyna.

DKoHoMUYecKUue U coyuanbiblie npasa — 3TO NpaBa Ha JOCTOM-
HBI YPOBEHb JKU3HU, FApaHTUPYIOIIUE YEJIOBEKY BO3MOXKHOCTU CBO-
00AHO pacmopsKaThCs CPEICTBAMHU INPOU3BOJACTBA, pabodel Cuion
U TIpeIMEeTaMy TOTpeONIeHNs, a TakXKe IMpaBa Ha COLMAIBHYIO TOA-
JEPKKY: TMPaBO Ha BIAJEHHE W PACMOpSHKEHHE MMYIIECTBOM, MPaBO
HaCJIEIOBaHUs, MPaBO Ha MPeANPHHUMATENbCTBO, NPAaBO HA TPV,
NpaB0 HA MUHUMAJBHBIA pa3Mep OIUIaThl TpPyJa, NpaBoO Ha BEIOOp
npodeccu U Ha OTABIX, IPaBa Ha COLUAIILHOE 0OecIeyeHne 1mo Bo3-
pacty, OOJe3HH, WHBAIMIHOCTH WM MOTEPEe KOPMMIbLIA, NPaBO Ha
JKWIIMILE, OXPaHy 3/I0POBbSA U OKa3aHWE MEIMIIMHCKOW MOMOUIM, IIpa-
BO Ha 3aIl[UTy CEMbH, MATEPUHCTBA U JETCTBA, [IpaBa Ha 00pa30BaHUE
1 OJaronpuATHYIO OKPYKAIOIIYIO CPeay.

Kynomypuvie npasa — 3T0 TpaBa, MO3BOJIAIONINE O0ECTIEUNTH
WHTEIUIEKTYaIbHOE M JTyXOBHOE Da3BUTHE YeJIOBEKa: MPaBO Ha yda-
CTHE B KYyJbTYPHOW >XW3HHW, Ha CBOOOJHBIA BBHIOOp HPaBCTBEHHBIX
U KyJIbTYPHBIX LICHHOCTEH, Ha JOCTYN K KYJBTYPHBIM LEHHOCTSM,
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Ha cBOOOy TBOpUYECTBA U CaMOpEAIN3aLlUy, IPaBO HA OXpaHy MHTE-
JIEKTyaJIbHOH COOCTBEHHOCTH, IIPAaBO HA KYJIbTYPHYIO CAMOOBITHOCTb.

Ilo npoucxoiscoenuro npasa U cBOOOIBI YEJIOBEKA U TpaXkaa-
HHUHA KJIacCUPHULUUPYIOT Ha CIIeIyIOLIHeE:

— IOTOCYAapCTBEHHbIE, (PYHIAMEHTOM KOTOPBIX CIyXaT HICH
XPHUCTUAHCKOTO €CTECTBEHHOI'O IPaBa; 3Ta KaTeropus IMpaB AEUCTBY-
€T, JaXKe eCNIM MO3UTHBHOE MPaBO HE 00eclevrBaeT MX SBHYIO KOH-
CTaTaLUIO: 3aIllUTa Y€I0BEYECKOr0 JOCTOMHCTBA, CBOOOA JIUYHOCTH,
cB000/1a COBECTH M BEPOUCIIOBEIAHYS;

— HaAroCyIapCTBEHHBIE, KOTOPBIE TaKKE€ HE HYKIAIOTCS
B ()OpMaNbHOM MPHU3HAHUH TOCYAapCTBOM: PABHOIPABHE TEPE]] 3aK0-
HOM, OXpaHa CeMbU M Opaka, TapaHTHsi COOCTBEHHOCTH U IpaBa Haclie-
JIOBaHMS,

— YCTaHOBJICHHBIE FOCYJapCTBOM OCHOBHBIE IIPaBa.

Eme ogHa U3 OCHOBHBIX KJIacCUGUKALMHA — HO 603MONCHOCHU
6PEMEHHO20 02PAHUYCHUS.

Abcontomuvle npaga — Takue NpaBa, HOCUTEISAM KOTOPBIX IIPO-
THUBOCTOUT HEONPEJENICHHOE YHUCI0 00s3aHHBIX Jul. OOS3aHHOCTD,
COOTBETCTBYIOIIAsl a0CONIOTHBIM IIpaBaM, BCErJa COCTOUT B BO3JEp-
’KaHUH OT COBEPIICHUS JeHCTBUH, YIIEMIIIONINX a0COIIOTHBIE MTpaBa.
Tak kak HapymuTenaeM aOCOJIOTHBIX IPaB MOXKET OKazaThbes Jr000e
JIMIO, 3aKOH 3allUIIaeT aOCOMIOTHBIE MpaBa MPOTUB BCEX M KaKAOTO,
T. €. IPOTUB HEOIPEISIIEHHOTO KpyTa JIMII.

Omunocumenvubie npasa — 1paBa, HOCUTEISIM KOTOPBIX IIPOTU-
BOCTOSIT OTpe/eeHHble 00s3aHHble Juna (JIMIo), T. €. Mpasa, MpH-
Ha/JIeXkKaIUe JIUIY 0 OTHOIICHHIO K JIPYroMy OOSI3aHHOMY JTHILY
(J'II/I]_IEIM). %05080%478 CJIOBaMH, OTHOCUTECJIIbHBIMU MOYXHO Ha3BaThb IIpaBa,
peanusyemble yepe3 MpaBolpuMeHeHne. YToObl Takoe MpaBo OCyIle-
CTBUJIOCH, HeO6XOJII/IM I/IHJII/IBI/IJIY&HBHI)Iﬁ aKT TIpUMCHCHHA IIpaBa,
KOHKPETHU3UPYIOIMM, MPU3HAOIIMN WM MPEeJOCTABISIIOUIMI  €ro.
A cyOBeKT BIacTH — MPaBOIMPUMEHHUTEH — JIN00 KECTKO CBSI3aH 3aKO-
HOM H (aKTHYECKHMHU OOCTOSTENhCTBaMH, JINOO o0IagaeT omnpexe-
JEeHHON cBOOOAON ycMoTpeHus. OTHOCUTENbHBIE TpaBa MOTYT OBITh
OTpaHMYEHB! WU MPUOCTAHOBIICHBI Ha OTMPEAETICHHBIN CPOK B CIIydae
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BBEJIEHUS PEKMMOB UYPE3BBIYANHOTO WM BOSHHOTO TOJOXEHHUS W
B IPYTUX CIyYasiX, yCTAHOBJICHHBIX 3aKOHOM.

HemanoBaxHo# siBisieTcs Kiaccuukanys IpaB nHo PoJid 20Cy-
odapcmea ¢ odecneueHuu npae u ce0000.

Hezamusnvie npasa — cBobOOga TOHUMAeTCs KaK OTCYTCTBHE
OTpaHWYEHUH, MPUHYKICHAN O OTHOIIEHUIO K JMYHOCTH, BO3MOXK-
HOCTH JefICTBOBaTh IO CBOEMY YCMOTpeHHio. HeraTwBHBIE TpaBa
HAKJIaJbIBAIOT HAa TOCYJapCTBO OIpeAeTeHHbIe 00s3aTelbCcTBa BO3-
JIEP>KUBATHCS OT TEX WIJIM UHBIX JEHCTBUU IO OTHOUICHHWIO K WHIMBH-
ny. OHU TIpeIOXPaHSIOT JIMYHOCTh OT HEXENATENbHBIX, HAPYIIAOIIINX
ee CcBOOOJy OrpaHWYEeHHH. JTH TpaBa CUYUTAIOTCS OCHOBOIIOJIATAO-
MIMHA ¥ a0COMIOTHEIME. VX OCyIiecTBIIEHUE HE 3aBUCHUT OT PECYPCOB
roCy/lapcTBa M YPOBHS €T0 COIHAIbHO-3KOHOMHUYECKOTO Pa3BUTHSL.
Bce conmeprxanue HampaBleHO Ha OTPAaHUYCHHE JIMYHOCTH OT BCSKOTO
poJila TIOCATATENhCTB Ha €T0 MPaBa co CTOPOHBI TOCYIapCTBa.

Tlosumuensie npasa — cBobOIa BEIOOPA W TIIABHOE — CIIOCOO-
HOCTH YeNIOBeKa K JOCTMKEHHWIO TMOCTABIICHHBIX IIEJIeH, MPOSBICHHE
CIOCOOHOCTEW W WMHIWBUIYyalIbHOE pa3BUTHE B IeoM. [lo3nTHBHBIC
mpaBa (HUKCHPYIOT OOS3aHHOCTH TOCYAApCTBa, JIUIl M OPTaHW3ANUN
MPEOCTABIIATh TPaXJaHWHY T€ WM WHBIE Ollara, OCYIIECTBIATH
onpezeneHHble AeicTBUA. K HUM MOYXHO OTHECTH BCE COIHAJIbHBIE
npasa. VX ocyIiecTBieHne TpyAHEe, TaKk KaK TOCYIapCTBY TpeOyroTCs
ompeJieNieHHbIe PeCypchl — OOTaTCTBO M JEMOKPATHYHOCTH TOIUTHYE-
CKOM CUCTEMBI.

[ToMHMO OCHOBHBIX KJIACCU(HUKAIUH, YKa3aHHBIX paHEee, MOKHO
BBIJICJIUTH €llIe HECKOJILKO KiIacCH(UKAIMHA TPaB:

Ilo cmenenu nepconughuxayuu cyovexma.

— MHMBUYyaJIbHBIE — IPaBa OT/IEIBHOTO YEIOBEKa;

— KOJUICKTUBHBIC — TIPaBa COITUATBHBIX OOIITHOCTEH.

Ilo cneyuanvromy cyOveKmy-HOCUMENIO NPAs.

— TIpaBa OEKCHIIEB;

— TIpaBa KEHIIIH,

— TIpaBa peOeHKa,

— IpaBa UHBAJINIOB;
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— TpaBa anaTpHIIoB;

— TIpaBa JIMIl B BOOPYKEHHBIX KOH(IJINKTAX;

— TpaBa 3aKIIOYCHHbIX;

— TpaBa TPYAANIUXCSI-MUTPAHTOB U JI.

Ilo ynusepcanbHOCmU U 3AKPENIEHUI0 6 KOHCMUMYYUSX U
MeNHCOYHAPOOHBIX HOPMAX:

— OCHOBHBIE (KOHCTHUTYIIHOHHBIC) TIpaBa 4eJIOBEKa;

— IIPOU3BOIHEIE (HEOCHOBHBIC) TIpaBa.

KoHTposibHbIE BONIPOCHI

1. IloHsiTHE OCHOBHBIX NIPaB U CBOOO/ YEJIOBEKA U I'PaskAaHUHA.

2. Knaccudukanus mpaB M CBOOOJ YellOBEKa W TpakIaHUHA
B MEKAYHAPOJHOM U HALIMOHAJIILHOM IIPaBe.

3. B yewm 3axmrodaercsi crenupruka BTOPOTO ITOKOJICHUS TIPaB
yesoBeka’?

4. KakoBo cooTHomeHHe 00BeMa IMpaB U CBOOOJ JTUYHOCTH U
rpaxJanuHa’?

5. IIpaBoBBIE 0OCOOEHHOCTH a0COTIOTHBIX MTPAB.

§ 2.2. JInunble (rpasxkaaHcKue) NpaBa u cBOGOABI

[IpaBoBOIi cTaTyc 4enoBeKa M rpakXIaHUHA B IEPBYIO OYepeb
BKJIIOYAET JIMYHbIE (rpa’kIaHCKHE) MpaBa U cBOOOIBI, KOTOPBIE SBIIS-
IOTCS €CTeCTBEHHBIMHU, aOCONIOTHBIMH M HEOTHEMIIEMBIMH. JIM4HBIC
npaBa MPHOOPETAIOTCS ¢ MOMEHTA POXKACHHS U MPEKPAIIAIOTCS CMep-
THIO, OHU HEOTUYXXJAaEMBbI, TO €CTh YEJIOBEK HE MOXKET B3STh Ha ceOs
00513aTeJILCTBO HE MOJIb30BATHCS CBOMM JIMYHBIM IIPABOM, 3TO HE Oy-
JIeT UMETh IOPUANYECKOrO 3HaueHUs. Ha Mex1yHapOoIHO-IIpaBOBOM
YpOBHE 3Ta TpyIIa TpaB ONpeJeNseTcs B KavyecTBE «TpakJaH-
CKHX», TIOCKOJIBKY MX HaJIW4YHe U CBOOOJA pean3aliy CBUAETENb-
CTBYIOT O CTEIICHH Pa3BUTOCTH T'PaXKJAHCKOTO 00IlecTBa B KOH-
KPETHOM T'OCY/1apCTBeE.

Jlngnaple paBa 1 cBOOOABI OTHOCSTCS K MEPBOMY ITOKOJICHHIO
TpaB 1 CBOOO.
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B npaBoBoii Teopun U NpakTHKe JUYHBIE (TPa’kAAHCKUE) IIpaBa
MOHUMAIOTCSL KaK cBOOO/A YesIoBeKa IIPUHUMATh PEIICHHs He3aBHCHU-
MO OT rocyaapctsa®?, [103ToMy 3Ty rpymmy mpas u CBOGOJ eIle Hasbl-
BAaIOT «HETATUBHBIMU.

[lepBbIMM IPAaBOBBIMH aKTaMHU, 3aKPEHMBIIMMHU 3TO MOKOJICHUE
mpaB 1 cBoOO, ABUIUCH brims o mpaBax 1688 1. (BenmukoOpuTanms),
Jexmaparmus HezaBucuMmoctd 1776 T. m bumme o mpaBax 1789 r.
(CIIIA), Hexmaparus mpaB deloBeka u rpaxaanuda 1789 r. (Opan-
ust). Heoraysknaemble mpaBa U CBOOOBI JIETTIM B OCHOBY KOHLICIIIIUU
IpaB 4eJIOBEKa W ONPEIENHIN COAEP)KAaHUE TaKUX BAKHEHIIUX MEX-
IYHapOIHBIX TOKYMEHTOB, Kak BceoOrias nexaparus npas 4eloBeKa
(1948 1.), MexxnyHapOIHBIA MAKT O TPAKTAHCKUX M TOTHTHYECKUX
npaBax (1966 r.), KouBeHIus o 3amiure mpaB 4eioBeKa U OCHOBHBIX
cBobox (1950 r.), a TakKe OKa3anu OTPOMHOE BIHSHUE HA KOHCTUTY-
LIMOHHOE PA3BUTHUE BO BCEM MUpE™,

K OCHOBHBIM JMYHBIM TpaBaM U cBoOozaM no KoHctuTynum
P® otHOCATCS crenyromue:

— mpaBo Ha ku3Hb (cT. 20);

— IIpaBO Ha JJOCTOMHCTBO JTUYHOCTH (CT. 21);

— NpaBo Ha CBOOOY M JIMYHYIO HEIIPUKOCHOBEHHOCTS (CT. 22);

— IIPaBO HA HENIPUKOCHOBEHHOCTh YaCTHOM *KU3HU, TaliHy Iepe-
MUCKH, Tee()OHHBIX TIEPETOBOPOB, TelerpapHbIX U WHBIX COOOIEHUH
(ct. 23);

— IPaBO Ha HEMPUKOCHOBEHHOCTH XHiuIia (cT. 25);

— mpaBo Ha uHpopmMaimio (4. 2 cT. 24; 4. 4 c1. 29);

— MPaBO OIPENENIATh U YKa3bIBaTh CBOK HAI[HOHAJIBHYIO IIpHU-
HaJICKHOCTH (CT. 26);

— TPaBO MOJIH30BATHCSA POJAHBIM SI3BIKOM (CT. 26);

— cB00OJIa TIEpeIBIIKCHNS, BHIOOpA MecTa MpeObIBaHUS U JKH-
TenscTBa (CT. 27);

— cB00O/Ia COBECTH U BepouctoBenanus (CT. 28) u ap.

52 KommenTapuii k Koncturyuun Poceuiickoii ®enepauun. M., 1994. C. 54.
58 Bacnaii M.B. Koucturyunonsnoe npaso Poccuiickoii ®enepamuu: yueOHuk. M.,
2005. C 192-193.
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IIpaso na »cusnp

IIpaBo Ha XHM3HBb — 3TO (hyHIAMEHTAIHHOE, KIFOUYEBOE, HEOTh-
eMJIeMOe TIPaBO YENOBEKa, OXpaHseMOe 3aKOHOM, IPOBO3TIIAIIEHHOE
B cT. 20 Korcrurynuu P®, ct. 3 BceoOmiei neximapaiu mpaB 4eio-
BeKa, cT. 6 MeXAyHapOAHOTO MaKTa O TPAKIAHCKUX H IMTOJTHTHIECKIX
mpaBax, 1. 1 ct. 2 KoHBeHIINM O 3aIIHTe MpaB YeIOBEKa M OCHOBHBIX
cB0OO.

BaxHBIME TTOKa3aTENSIMU TAHHOTO MIpaBa SBISIOTCS:

— coxpaHeHHe (HYU3UYECKOTO U TYIMIEBHOTO 3/I0OPOBBS YEIOBEKA,
B YAaCTHOCTH, TPEIyNpeXIeHHe IEeTCKONM CMEpPTHOCTH, OXpaHa OT
HECYACTHBIX CITy4aeB Ha MMPOU3BOJACTBE U T. II.;

— MPOBEJIEHNE TOCYJAPCTBOM MHUPOIFOONBOY BHEIITHEH TTOTUTH-
KH, HCKITFOYAKOIIEH BOMHBI M KOHQIUKTBI,

— II0OCTAHOBKA 3alladyd OTMEHBI CMEpPTHOH KaszHu>. COriacHo
4. 2 cT. 20 Koncturyuuu P® cmepTHast Ka3Hb BOPEIb 10 €€ OTMEHBI
MOJKET YCTaHaBIUBAThCS TONBKO: 1) demepanbHBIM 3aKOHOM; 2) B Ka-
YEeCTBE WCKIIOYUTEIHHONW MEpBI HaKa3aHWs; 3) 3a 0CO00 TSHKKHUE TIpe-
CTYIUICHHS TIPOTHB JKU3HHW; 4) MPU TPENOCTaBICHUH OOBHHSIEMOMY
MpaBa Ha PACCMOTPEHHUE €ro Jieia CyJOM C Y9aCTHEeM MPUCSHKHBIX 3a-
celaTelien.

B cBs3u co Becrymiennem Poccun B CoBer EBpombl mepen Hei
BCTaJI BOIIPOC 00 OTMEHE CMEpPTHOM Ka3Hu. [louTu Bce eBporelickue
cTpaHbl patudunupoBanu KOHBEHIMIO O 3aliMTe TpaB dYeJIOBeKa
1 OCHOBHBIX cB000 1 [IpoTokon Ne 6 k Hel, KOTOpBIN TpeaycMaTpu-
BaeT, YTO HU B OJHOMN cTpaHe, mojmucaBiield nanHyio KoHBeHmwuio,
He JI0JDKHA OBITh COXpaHeHa CMepTHas Ka3Hb Kak HaKa3aHHe, Mpesy-
cMaTpuBaeMoe B MHpHOe Bpems. OnHaKo MOANHCAHHBIM 16 ampens
1997 r. B r. CrpacOypre IIporokos Ne 6 Tak ¥ He ObUT paTU(HUIIUPO-
BaH Poccuiickoit ®@enepanueid. [Ipu npucoenuuennn k KoHBeHIMU
0 3alMTe MpaB YeJIOBeKa M OCHOBHBIX cB0OOJ Poccus cienana oro-
BOPKY O TO3TamHOM mpucoeauHeHuu K IIporokomy Ne 6 B Poccwmii-

% B Koncturyruu P® 0TCYyTCTBYIOT TOAOGHOTO POJIa TAPAHTHH TIPABa Ha KU3Hb.
55 B GonbmIMHCTBE JEMOKpATHUECKHX CTpaH (Hampumep, Asctpuu, ['epmannu, Uta-
mu, [lIBeryn u fp.) cMepTHAs Ka3Hb OTMEHEHa.
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ckori Denmeparuu. Tak, Ilpesmmentr P® 16.05.1996 wm3manm VYkaz
«O NOATaITHOM COKpAIlCHUH HPUMEHEHUs] CMEPTHOW Ka3HU B CBSI3U
¢ BxoxaenueM Poccun B CoBet EBpore». B 1996 1. 0611 IPUHSAT HO-
BBl YTOJIOBHBIA Komeke P®®, B KOTOpOM MOKM3HEHHOE IMIIEHHUE
cBOOOABI OBUIO BKIIOYEHO B CHUCTeMy HakazaHud (cT. 57), XoTs
cMepTHas Ka3Hb 3aKOHOJATEIHHO TaK W He OblIa OoTMEeHeHa (CT. 59).
Koucturymmonnsii Cyn P® BeiHec moctanoienne ot 02.02.1999
Ne 3-I1, cornmacHO KOTOPOMY CMEpTHasi Ka3Hb HE MOXET Ha3HAYaThCs
JI0 TeX IOp, MOKa CyZbl MPUCSKHBIX (K BEACHUIO KOTOPHIX OHA OTHO-
CHUTCS) HE HAYHYT QYHKIIMOHHUPOBATH BO BCeX CyObheKkTax PD.

3atem Koncturynumonnsiii Cyn P® B cBoeM OmnpeneneHuu oT
19.11.2009 Ne 1344-O-P ormerwmi, 4To B pe3yibTaTe IIUTCIHLHOTO
MOpaTtopusi Ha TPHUMEHEHHWE CMEPTHOM Ka3HH C(HOPMHPOBAINCH
YCTOﬁHHBbIe rapaHThu IIpaBa 4YCJIOBCKa HEC 6I)ITI) MOABEPTHYTHIM
CMEpPTHOH Ka3HM, M CIOXUICS KOHCTUTYLMOHHO-IIPABOBOU DPEXKHM,
B paMKax KOTOPOTO — C Y4ETOM MEKAYHApOJHO-PABOBON TEHACHIINN
1 00513aTeNbCTB, B3ATHIX Ha ceds Poccuiickoit deneparueit, — mpouc-
XOAHUT HEOOpaTUMBIN MPOIIECC, HANIPABICHHBIH Ha OTMEHY CMEPTHOMN
Ka3HU KaK UCKJIIOYMTEIbHONW Mephl Haka3aHMs, HOCSIIEH BpeMEHHBIN
xapakTep («BIOpeab 10 €e OTMEHBI») U JIOIyCKAeMOI JINIIb B TEUCHUE
OTIPEJICJIEHHOTO MEPEXOAHOr0 MepHosa, T. €. Ha peau3alMio LEeH,
3akperuieHHoi 4. 2 c1. 20 Koncturymuu PO.

Bo MHOrmx rocymapctBax ¢ TOYKM 3PEHUS 3allUTHI IIpaBa Ha
JKU3Hb PACCMATPUBAIOTCS TaKHE aKTyalbHbIC BOMPOCHI, KAaK YCTaHOB-
JIeHWE BPEMEHHbIX W OMOJIOTMUECKUX T'PaHMIl )KU3HU YeJIOBEKa, Ipo-
Orema aGopTOB®’, 3BTaHa3Msl, KIIOHUPOBAHUE YETOBEKA U JIPYTHE.

Otnomenne Poccuiickoit @enepanuu k npodiieme abopTOB BbI-
pakeHo B DenepanbHoM 3akoHe oT 21.11.2011 Ne 323-®3 (pen. ot
27.12.2019, ¢ m3m. ot 13.01.2020) «O0 ocHOBax OXpaHBI 3JOPOBBS

56 Vronosnblit komeke Poccuiickoit ®eneparuu ot 13.06.1996 Ne 63-®3 (pen. ot
18.02.2020) // Cobpanue 3akoHoxarensctBa PD. 1996. Ne 25. Ct. 2954.
57 A6opT ouIHANEHO 3ampenieH, HAMPUMED, B UCIAMCKUX TOCylapcTBax, [lopryra-
mmu, [Tomsmme, CloBakuM U APYTHX.
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rpaxnan B Poccuiickoit ®enepauun»® (ct. 56), mocranosnenun Ipa-
ButenbecTBa PO ot 06.02.2012 Ne 98 «O comumanbHOM TIOKa3aHUH IS
MCKYCCTBEHHOTO TIPEPhIBAHMA OepeMeHHOCTH»® M Tpukaze MuH-
3apaBcotipaszButus PO ot 03.12.2007 Ne 736 (pex. ot 27.12.2011)
«O0 yTBEepKICHWU TEPEeYHS METUIIMHCKUX IMOKa3aHUM s MCKyC-
CTBEHHOTO NpephIBaHus GepeMeHHOCTU» .,

Hpyroiil BaxXxHBIN aclEKT MpaBa HA KU3Hb — BPEMSI KOHCTaTalluu
TpepbIBaHusg JKU3HU denoBeka. CormacHo cT. 9 3akona P® ot
22.12.1992 Ne 4180-1 (pen. ot 23.05.2016) «O TpaHCIUTAHTAIMH Op-
raHoB M (WIn) TKaHell denoBeka»®!, mocranosnenuio IlpaBurenscTa
P® or 20.09.2012 Ne 950 «O6 yrBepxnenuun llpaBun ompeneneHus
MOMEHTa CMEpPTH YelIOBeKa, B TOM YHCJIE KPUTEPHEB WM IPOLEIAYPHI
YCTaHOBJICHUS CMEPTHU YenoBeka, [IpaBuir mpekparienns peaHnMaIu-
OHHBIX MEPOIPHUIATHA W (HOPMBI MPOTOKOJIA YCTAHOBICHUS CMEPTU
4enoBeKa»®? MOMEHTOM CMEPTH 4eJIOBEKa SBJISETCS MOMEHT CMEPTH
€ro Mo3ra WIH ero OMOJOTHYecKOW cMmepTu (HeoOpaTuMmol TuOenn
JeJI0BeKa).

B MupoBoii mpakTHKe A0 CHX MOpP BEAETCS TUCKYCCHS OTHOCH-
TeNbHO 5BTaHa3um®®. Jleranusanus 5BTaHA3UM OCYIIECTBIeHA B Hu-
nepnannax, bembrum, lIBeiinapuu, IlIBenuwn, JlroxcemOypre, B 0T-
nenbHbIXx mTatax CIIA u apyrux rocymapctBax. CorsacHo crT. 45
®denepasibHoro 3akoHa «O0 OCHOBaX OXpaHbl 30POBbS IPaXIaH
B Poccuiickoii depepariyiny MEIUIIMHCKUM PaOOTHHUKAM 3amlperiacTcs
OCYIIIECTBJICHHE 3BTaHA3WH, TO €CTh YCKOPEHHUE 10 MPOChOe MarMeHTa
€ro CMepTH KaKUMHU-JIN0O neicTBusiMHu (O€31eHCTBUEM) WM CPEJ-
CTBaMH, B TOM UYUCJIE IPEKPALIEHUE HCKYCCTBEHHBIX MEPOIIPUATHUI 110
MMOAACPKAHUIO )XKU3HU IMallMCHTA.

58 Cobpanue 3akoHoaarensctsa PO, 2011. Ne 48. Cr. 6724,
59 Cobpanue 3akoHOAaTenbCTBa PD. 2012, Ne 7. CT. 878.
60 BronneTeHs HOPMATHBHBIX aKTOB (efiepadbHBIX OPraHOB UCTIONTHUTENBHON BIACTH.
2008. Ne 9.
61 Begomoctu CHJI 1 BC P®. 1993. Ne 2. Cr. 62.
62 Cobpanue 3akonoaarensctsa PO, 2012, Ne 39. Cr. 5289.
63 JHexnapanus 06 3BTaHa3uu npuHATa 39-oif BeemupHO# MenquuuHCKON accambieeit
(Manpun, Ucnanus, oktsops 1987 1.).
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OTHOCUTENIEHO KIOHUPOBAHHS YEIOBEKa CJIETyeT OTMETHUTH,
gTo B Poccum mpuniaT PenepanbHbiii 3akoH «O BPEeMEHHOM 3aIlpeTe
Ha KJIOHMpOBaHHe denoBeka» oT 20.05.2002 Ne 54-®3% xoropsii
B I[EJIOM OTPaHUYHBACT JACATEIHHOCTH 110 KIIOHUPOBAHHUIO YeJIOBEKa Ha
tepputopun Poccuiickoit @enepannn. OMHAKO C YIETOM MEPCIEKTH-
BBl WCIOJB30BaHMUS HMEIOIIUXCS W pa3padaThIBaeMBIX TEXHOJIOTHH
KIIOHUPOBAHUS OPTaHU3MOB IIPEIyCMAaTPUBAECTCS BO3MOXKHOCTH IIPO-
JUTCHUS 3aIpeTa Ha KIOHUPOBAHHE YeJIOBEKa WIIM €r0 OTMEHBI 0 Me-
pe HaKOIUICHWsSI HAYYHBIX 3HAaHWH B JAaHHOW OONACTH, OIpeleTIeHHs
MOpaJIbHBIX, CONHMAIBHBIX M ITHYECKHX HOPM TIPH HCIIOIH30BAHUU
TEXHOJIOTHHA KJIOHUPOBAHUS YEIIOBEKa, TO €CTh JIAHHBIN 3aKOH JOITyC-
KaeT MPOBEJICHNE HAYYHBIX HUCCIIEJOBAHUN M pa3pabOTKy HOBBIX TEX-
HOJIOTHH B 00JIACTH TEHETHKH.

IIpaso na docmouncmeo nuunocmu

JlocTOMHCTBO — 3TO BHYTPEHHSS CYOBEKTHBHAs OIlEHKa ce0s
KaK JIMYHOCTH, OCO3HAHHE CBOMX MOPAIBHBIX, MPO(ECCHOHANBHBIX
Y MHBIX Ka4eCTB, CITIOCOOHOCTEH, MUPOBO33PEHHS, CBOCTO OOIIECTBEH-
HOTO 3HavyeHus. CaMOOIleHKa OCHOBBIBACTCS Ha CIIOKUBIIHXCS B 00-
IIECTBE MPEJICTABICHUSIX O ITYXOBHBIX, (DH3MUECKUX W HPABCTBEHHBIX
KadecTBax Jroaen. JloCTOMHCTBO — «HEOTHEMIIEMOE CBOMCTBO YeIlOBe-
Ka, MpUHAJISKAIIee eMy HE3aBHCHMO OT TOro, KaKk OH caM U OKpYy-
KAIOLIUE €0 JIIOAU BOCIPUHUMAIOT ¥ OLEHHUBAIOT €TI0 JIUYHOCTHEN ™,

JIOCTOMHCTBO JUYHOCTH — 3TO KA4E€CTBO YEIOBEKa, KOTOPOE
PaBHO3HAYHO HEOTHEMJIEMOMY TIpaBy Ha YBa)XEHHUE. 3aKperunsis
B Koncturymmu P® 00s3aHHOCTE TOCyJapcTBa OXPAHSITH JTOCTOWH-
CTBO JINYHOCTH, YCTaHABJIMBAeTCs aOCOMIOTHBIN mpuHOm: «Huuro
HE MOXKET OBITh OCHOBaHHEM JIJIsl €r0 yManeHus» (ctT. 21).

B npeamOyne MexayHapoAHOTO akTa O TpakIaHCKUX U TOJTHU-
THYECKHUX TpaBax 1966 r. oTMedaeTcsi, 9YTO JOCTOWHCTBO JIMTYHOCTH
SIBJISICTCSI CBOWICTBOM, TIPHUCYIIIMM BCEM WICHAM YEJIOBEUECKOU CEMBH,
13 KOTOPOTO BBITEKAIOT HEOTHEMJIEMBIC TIpaBa U Ha KOTOPOM OCHOBBI-

64 Cobpanue 3akonogarenscrtsa PO. 2002, Ne 21. Cr. 1917.
65 KommenTapuii k Korncrurynuu Poccuntickoit denepanun / mon oomy. pen. B./[. Kap-
nosuua. M., 2002. C. 142.
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BafOTCS CBOOOIA, CIIPABEIIINBOCTE M BeeoOImmii Mup. Takum oOpazom,
JIOCTOMHCTBO JIMYHOCTH TECHO CBS3aHO C MPHHIWIIAMH TyMaHW3Ma
Y CTIPaBENINBOCTH, SIBIISIONIMMHCS 0a30BBIMH IS JIFOOOTO MPaBOBOTO
rocy/apcTBa.

B cooterctuu ¢ 4. 2 cT. 21 Koncturymum PO HuKTO HE 10I-
JKEH TIOJBEpraThCsl IBITKAM, HACHIIHIO, JAPYTOMY >KECTOKOMY WIIH
YVHIDKAIOIIEMY YeJIOBEYECKOE JOCTOMHCTBO OOpPAIEHHUIO WIIM HaKa3a-
Hut0. HUKTO HE MoXKeT OBITh 0e3 TOOPOBOJIBHOIO COTJIACHS IOJIBEPT-
HYT MEIUIWHCKAM, HAYYHBIM HJIM HHBIM OTIBITaM.

KoHBeHIMSI MPOTHB TBITOK W JIPYTHUX KECTOKHUX, OecueroBed-
HBIX WIHA YHIDKAIOMINX JOCTOWHCTBO BHJOB OOpAIlleHHUs W HaKa3aHUs
ot 10 nexabps 1984 roma maet onpe/eneHne MOHIATHAIO «IIBITKa». [lox
MBITKOW MMOHUMAETCS JII000e JAeHCTBHE, KOTOPBIM KaKOMY-THOO JUILY
YMBIIIUIEHHO TPWYWHSETCS CHIIbHAs OONb WM CTpajaHue, (uznde-
CKO€ WJIH HPaBCTBEHHOE, YTOOBI MOJYYHUTh OT HETO WM OT TPEThEro
TMIa CBEICHUS MJIHM MPH3HAHU, HAKa3aTh €ro 3a JACHCTBHE, KOTOpOe
COBEPIIIIIO OHO WJIM TPEThE JHUIO WIIH B COBEPIICHHH KOTOPOTO OHO
MOIO3PEBACTCS, a TAK)Ke 3aIyraTb WU MPUHYIUTH €r0 WIH TPEThe
JIUIIO0, WK 110 JIF000H NpUYMHE, OCHOBAHHOM Ha JUCKPUMHUHAIIMH JIFO-
Ooro xapaktepa, Korja Takas OONb WIH CTpajaHue MPUIUHSIOTCS
rocyaapCTBEHHBIM JOJDKHOCTHBIM JIMIIOM HJIM WHBIM JIMIIOM, BBICTY-
naromuuM B O(bI/IHI/IaIIBHOM Ka4ueCTBC, WIM MO0 UX MOJACTPCKATCILCTBY,
WIH C MX BEJOMa WJIM MOJYAIMBOTO corjacus. B 3To onpenenenue He
BKITIOYAIOTCS 0OJIb WJIM CTpajiaHus, KOTOPbIE BO3HUKAIOT JIUIIb B pe-
3yJIbTAaTC 3aKOHHBIX CaHKHHﬁ, HCOTACIHUMBI OT 3TUX CaHKHI/Iﬁ HJIN BbI-
3BIBAIOTCS UMH CITyYaifHO.

HelictBytomee 3akoHoaarenscTBo Poccuiickoit ®eneparuun
MPOHU3AHO JYXOM YBaKEHHUS W COOIOJIEHUs TIpaBa HA JOCTOWHCTBO
JIMYHOCTH, NPECAYCMOTPCHBI NIPAaBOBLIC CPEACTBA 3AIMUTEI U I'apaHTUH.
Tak, cornmacHo 4. 1 ct. 150 TK P®®® xu3nb u 310poBbE, JOCTOMHCTBO
JIMYHOCTH, JINYHAA HCIIPUKOCHOBCHHOCTD, YC€CTHh U 1106poe nums, I€J0-
Bas peryTranus, HCIIPUKOCHOBCHHOCTDb JacTHOM KN3HU, HCTIPUKOCHO-

66 I'paxnanckmii kogeke Poccuiickoit ®enepanmm (dacte mepsasi) ot 30.11.1994
Ne 51-®3 (pen. or 16.12.2019) // Cobpanue 3akoHonarensctBa PD. 1994. Ne 32.
Cr. 3301.
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BEHHOCTb XWJIMILA, JIMYHAS M CeMelHas TaiiHa, cBOOOMAa IepelBrKe-
HUs, cBOOOMa BEIOOpa MecTa MPEOBIBAHMS M JKUTEILCTBA, UMS TPaK-
JaHWHA, aBTOPCTBO, MHBIC HEMaTepuallbHbIE OJlara, NpUHAUICKALINE
TrpaXJaHUHY OT POXAEHHS WIN B CHIIY 3aKOHA, HEOTUY>KAaeMbl U He-
nepeaaBaeMbl HHBIM CIIOCOOOM.

B cootBerctBrm co cT. 152 'K PO rpakmanuH Brpase Tpedo-
BaTh IO CyIy OIPOBEP)KEHUS] HNOPOYAIIMX €r0 4eCTb, TOCTOMHCTBO
WIN JIEJIOBYIO PEIlyTallUi0 CBEACHHUM, €CIIM pacpOCTPaHUBLIMN TaKue
CBE/ICHUS] HE JOKAXET, YTO OHH COOTBETCTBYIOT IEHCTBUTEIHHOCTH.
B caygasix coBepmieHHS KaKMX-INOO JEWCTBUH, OCKOPOISIOMIHNX [0-
CTOMHCTBO 4eJIOBEKAa, OH BIIpPaBe TPeOOBATh MO CyAy ACHEKHOW KOM-
TIEHCAINA HAaHECEHHOTO MopajibHOro Bpena (ct. 151, 1100 I'K PD).

B YK P® or 13.06.1996 Ne 63-®3 (pen. ot 18.02.2020)%" ycra-
HaBJIBAETCSl YTOJIOBHAsE OTBETCTBEHHOCTH 3a KJIEBETY, TO €CTh pac-
MPOCTPAHEHHE 3aBEJOMO JIOKHBIX CBEACHUH, MOPOYAIUX YECTh U J0-
CTOMHCTBO [JpPYroro JHLA WM MOIPHIBAIOLIMX €ro pPeryTaluro
(ct. 128.1).

B nocranoBnenun Ilnenyma BepxoBHoro Cyaza P® ot
10.10.2003 Ne 5 «O mpumeHeHHH CynaMu OOIIe FOPUCIUKINH 001Ie-
NPU3HAHHBIX NPUHIMIIOB U HOPM MEXIYHApOIHOIO IpaBa U MEXIY-
HapOJHBIX J0roBopoB Poccuiickoii Menepanmm»®® no stomMy nosoxy
oTMe4eHo cienyromee: «B mpakTuke nmpuMeneHus Konsenuuu o 3a-
IIUTE MpaB YeJIOBeKa M OCHOBHBIX cB0OOA EBpomeiickum Cymom mo
NpaBaM YeJioBeKa K «OecuenoBeYHOMY OOpaleHUIO» OTHOCSTCS CITy-
Yad, KOrJia Takoe oOpalieHne, Kak MpaBuiio, HOCUT TpeTHaMEPEHHBIN
XapakTep, UIMEeT MECTO Ha MPOTSHKEHUH HECKOJIbKUX YaCOB WIIM KOT/a
B pe3yJbTaTe TAaKOro OOpalIieHus] YeJIOBEeKY ObUIM NMPHUYUHEHBI Peaib-
HBIH Qu3nYecKuid Bpes 1100 riy0oKkHne GU3nuecKie WM IICUXUIeCKIe
ctpaganus. Cienyer yduThIBaTh, YTO B COOTBETCTBUHU CO CTaTheil 3
KOHBCHHI/II/I u Tpe6OBaHI/I$[MI/I, COZACpXKAIMUMHUCA B IOCTAHOBJIICHUAX
EBporieiickoro cyna mo mpaBaM 4elloBeKa, YCIOBHUS COAEPIKaHHS 00-
BUHACMBIX 10/ CTpa)Keﬁ JOJIXKHBI OBITH COBMECTHUMBI C YBaXXCHUEM

67 CobGpanue 3akoHonarenscTea PD. 1996. Ne 25. Crt. 2954.
% Bromterens Bepxosnoro Cyma P®. 2003. Ne 12.
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K 4eJIOBEYECKOMY JOCTOMHCTBY. Y HIDKAIOIIMM JOCTOMHCTBO oOparle-
HHEM IPU3HAETCS, B YACTHOCTH, TAKOE 0OpaIlleHHEe, KOTOPOE BbI3bIBACT
y JIUIIA YyBCTBO CTPaxa, TPEBOTH M COOCTBEHHOM HETIONMHOLIEHHOCTH.

Cormnacho 4. 2 ct. 302 YK P® npunyxneHre mogo3peBaeMoro,
0OBUHIEMOr0, MOTEPIIEBILETO, CBUAETEN K Aade IMOKa3zaHWH 100
IKCIEPTa, CIELHUANCTa K Jadye 3aKIF0UEHHUs WIM MOKa3aHUM IyTeM
IPUMEHEHUS] YIpo3, IIaHTa)ka WM HWHBIX HE3aKOHHBIX NIEHCTBUH CO
CTOPOHBI CIIE€OBATENs WIH JIUNA, IPOU3BOISILEIO JO3HAHHUE, & PABHO
JpYyroro JIMLA ¢ BEAOMa WK MOIYAJIMBOIO COTJIACHSA CIIEAOBATENS UK
TN, HPOU3BOASILIETO JIO3HAHUE, COCOUHEHHOE C IPUMEHEHHEM
HACHJIMS, W3/EBATEIbCTB WJIM IBITKHM, — HAaKa3bIBACTCS JIMILIECHHEM
cBOOO/IBI HA CPOK OT ABYX O BOCHMH JIET.

IIpaso na c60600y u 1uunyI0 HERPUKOCHOBEHHOCHIb

Cornacho ct. 22 Koncturymmuu PO, ct. 1 Beeobmieit nexmapa-
LM TIpaB 4eJI0BeKa, CT. 9 MexayHapoJHOIro MakTa O rpa)XIaHCKUX U
NOJMTUYECKUX MpaBax, cT. 5 KoHBeHunu o 3ammre npas yesioBeka u
OCHOBHBIX CBOOOJl KaXIbli MMEET IpaBO Ha CBOOOLY M JIMYHYIO
HETPUKOCHOBEHHOCTb.

IIpaBo Ha cBOOOIY — 3TO BO3MOXHOCTbH YEJIOBEKa, HE3aBUCUMO
OT II0J1a, pachl, HAMOHAJIBHOCTH, SI3bIKA, MPOUCXOXKICHHS, UMYIIE-
CTBEHHOTO W JIOJDKHOCTHOTO TOJIOKEHHSI, MECTa >KUTEIbCTBA, OTHO-
HICHUS] K PEJIMTUU W JPYTUX OOCTOSTENLCTB, CBOOOIHO COBEPIIATH
no0ble IpaBOMEpHBIE JCHCTBUS, HE HapyIIas MpaBa U CBOOOBI IpY-
rux Jml. OHO MOJpa3yMeBaeT BO3MOXKHOCTH TOJB30BaThCs JTMYHON
(rpaxaaHCKOM), TOJUTHYECKOM, OSKOHOMHMYECKOM H  JYXOBHO-
KYJILTYPHOH CBOOOION B IENSX BCECTOPOHHETO Pa3BHUTHUS JIMYHOCTH,
(GYHKIIMOHUPOBAHUS TpaXKIaHCKOro obmiecTBa. Takum oOpazom, mpa-
BO Ha CBOOOAY SBISIETCS CIIOKHBIM, KOMIUIEKCHBIM IPaBOMOYHEM,
BKJIIOYAIOIINM, B YaCTHOCTH, CBOOOIy BBIOOpa MecTa MpeOBIBaHUS U
KHUTEJNBCTBA, HEPUKOCHOBEHHOCTD JIMYHOW YKU3HU W JKUJIMIIA, CBO-
001y MBICITH, CJIOBa, CBOOOIY TPY/ia U TBOPUECTBA U T. II.

I'apanTrelr cBOOOB! JTUYHOCTH, COCTOALIEH B IMpaBe JIOO0TO
JIMLA, [TOJIBEPrIIerocs 3aiep:KaHuio, TpeOOBaTh HEMEIIIEHHON cynel-
HOU TIPOBEPKH 3aKOHHOCTH 3aJiepXaHusi, siBisiercst habeas corpus.
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JanHast rapaHTHs MpH3BaHA OTPAaHUYMBATH IPOM3BOJ MPABOOXPAHU-
TenpHBIX opraHoB. CormacHo 4. 2 cT. 22 Konctutynmu PO «apecr,
3aKJTFOYEHUE TIOJ] CTPaXy W COAEpIKaHUE TMOJ CTPaKel IOMYyCKaroTCs
TOJIBKO TIO0 CyaeOHOMy pemeHHio. J[o cymeOHOro pemeHus IUIo
HE MOXeET OBITh TIOJIBEPTHYTO 3aJIep’KaHUI0 Ha CPOK Oosee 48 gacoBy.

OrpoMHYI0 poJIb B YCHJICHHW TapaHTUH CBOOOIBI JIMYHOCTH,
nomumo Koncruryuuu P® (ct. 40-54), ceirpanu YK PO, YIIK PO or
18.12.2001 Ne 174-®3 (pex. or 18.02.2020)%°, KoAIl P® or
30.12.2001 Ne 195-®3 (pex. ot 18.03.2020)°, denepanbHblii 3aK0H
ot 15.07.1995 Ne 103-®3 (pen. ot 27.12.2019) «O conepxaHuu Moz
CTpakel TOA03peBaeMbIX U OOBUHIEMBIX B COBEPUICHWUH MPECTYILIC-
Hus»'?, 3akon PO or 02.07.1992 Ne 3185-1 (pem. or 19.07.2018)
«O TcUXMaTPUYECKON MOMOIIM W TapaHTHAX NpaB TpaxaaH MpH ee
OKa3aHUM» > U pyTHE.

Takum 00pa3om, SBISISICH OHUM M3 HauOoJiee BasKHBIX JIEMEH-
TOB CBOOOIBI IMYHOCTH, JINYHAS HETIPUKOCHOBEHHOCTH MPEATIONAaraet
3alIUTy KakK (PU3NYECKOW HENPHUKOCHOBEHHOCTH JIMYHOCTH, TaK M
HPAaBCTBEHHOT'O U MCUXUYECKOTO 3/TOPOBHS UEIOBEKA.

1Ipaso na HenpuKoOCHOBEHHOCHb YACHIHO HCUIHU

[IpaBo Ka)kgOro dYenoBeKa Ha 3aIIUTy OT MOCATATEIbCTB Ha
YACTHYIO XM3Hb M COXPAaHEHHE JTMYHON M ceMeWHOW TaliHbl, 0003Ha-
yaeMoe B CTpaHaX AaHIJIOCAKCOHCKON CHCTEMBI IpaBa TEPMHUHOM
«privacy», yXOoJIUT CBOMMH KOPHSMH TITyOoKo B uctopuro. OHaKo Ha
MPOTSHKEHUH BCETO UCTOPHYECKOTO Mepuoa 1o mpuHATHs B 1948 ro-
ny BceoOmiel nmeknapanmuu mpaB 4YeloBeKa pacCMAaTPUBAINCH ITUIID
OTJIeNIbHBIE aCTIEKTHI paBa Ha HEMPUKOCHOBEHHOCTh YaCTHOW KHU3HH.
Hauunas co Bropoii nonoBunbl XX B. HEIPUKOCHOBEHHOCTh YaCTHOM
KU3HU SBIISETCS TPEAMETOM COBMECTHOTO IPABOBOTO PEryIHpOBa-
HUSI: BHYTPUTOCYJAPCTBEHHOTO U MEXIyHAPOIHOTO.

89 Co6panue 3akononatenscta P®. 2001. Ne 52 (u. I). Cr. 4921.
70 Cobpanue 3akoHonarenscTea PO, 2002. Ne 1 (u. 1). Cr. 1.
"1 CobGpanue 3akoHonarenscTa PO, 1995, Ne 29. Cr. 2759.
72 Benomoct CHJI 1 BC P®. 1992. Ne 33. Cr. 1913.
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IIpaBo Ha HENPUKOCHOBEHHOCTh YAaCTHOM >KU3HU — 3TO IPaBO
JMYHOCTH HE3aBUCHMO OT TOTO, HAa TEPPUTOPUHU KAKOTO rocCyapcTBa
OHa IPOXKUBAET. 3aKpeIUIEHHE IAHHOIO IpaBa B MEXIYHapOIHO-
IPaBOBBIX aKTaX IMOJYEPKUBAET €r0 3HAYMMOCTb, FapaHTUPYET KaX-
JIOMY YeJIOBEKy eTMHO00pa3HOe ero MOHMMAaHWe, CBOOOIHYIO peau-
3aLUI0 HE3aBUCHMO OT IMPOMCXOASIINX W3MEHEHUI B TOM WM HHOM
rocynapcTse 1 3(h(HeKTUBHYIO 3aIIUTY B CIydae HE3aKOHHOI'O BMELIa-
TEJIbCTBA B YACTHYIO JKU3Hb.

CoBpeMeHHBIE NPEICTABICHHUS O IpaBe Ha HENPUKOCHOBEH-
HOCTh YaCTHOM >KM3HH Ha MEXIYHapOIHOM YPOBHE OTpPa)KCHBI B HE-
CKOJIBKMX OCHOBHBIX COIJIalIeHusix: BeceoOmelt aeknapanuy mpas 4eno-
Beka (cT. 12), MexayHapogHOM IMaKTe O TPAKIAHCKUX U TOJHUTHYE-
ckux npasax (cT. 17), KoHBeHIMM 0 3ammmre mpaB YeoBeKa i OCHOBHBIX
cBobox (ct. 8), Konsenmuu o mpaBax pebenka ot 20.11.19897, Oku-
HAaBCKOM XapTWUU TJI00ATBPHOTO0 WH(POPMAIMOHHOTO O0IIecTBa OT
22.07.2000* u apyrux’®. IIpaBo Ha HENPUKOCHOBEHHOCTh YaCTHOM
JKU3HU TIPU3HAETCS M 3aKPeIUIsieTcss B KOHCTUTYLHUSX IIOYTH BCEX
CTpaH MuUpa.

KoHcTuTyllMOHHOE TPaBO Ha HENPUKOCHOBEHHOCTh YaCTHOM
JKU3HU OTHOCHUTCS K TIpyMIE JMYHBIX NPaB, SBISIETCS €CTECTBEHHBIM
IIpaBOM, IMO3TOMY IMPUHAMJICKUT YCJIIOBEKY C MOMCHTA POXICHUA B
CHITy €T0 CYIITHOCTH U MPUPOIBI, OHO HATMYECTBYET BO BCE BPEMEHA U
nmpu JIFOOBIX OGCTOHTGHBCTBaX, TakK KaK BBITEKAET U3 caMOu KH3HU, TO
€CTh OHO HE3aBHCHMO OT IOPHINYECKOI0 3aKPETUIEHHS, UICTOPHUYECKO-
ro Mepuojia U WHBIX BHEMHHX (akTopoB. Tak, cormacHo 4. 1 cr. 23
Koucturynun P® kaxkaplii MMeeT MpaBO Ha HEMPUKOCHOBEHHOCTH
YaCTHOW U3HH, JINUHYIO U CEMENHYIO TaliHy, 3alllUTy CBOEH Y4ECTU U
JI00pPOro UMEHH.

OTHONIEHWE TOCYAapCTBa K YAaCTHOM XW3HH TPaXKIaH BCerAa
OBLIIO WHANKATOPOM IMOJIMTUYECKOI'O peXHMa M CUTyalluu B O6HI€-

3 Begomoct CHJ] CCCP u BC CCCP. 1990. Ne 45. Cr. 955.
4 Tunomaruueckuii Bectauk. 2000. Ne 8. C. 51-56.
S @uaumonoea E.A. TIpaBo Ha HENPUKOCHOBEHHOCTh YACTHOM JKM3HU: MOHOIpadus.
Pocros-na-Jlony, 2009. C. 12.
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crBe. HeBmemarenbcTBO rocygapcTBa B YacTHYIO JKH3Hb TPaXaaH
SBJISIETCS. OJHUM M3 MIPUHLUIIOB IPAXKAAHCKOI0 OOIECTBa.

CyLIHOCTBIO TpaBa Ha HEIPUKOCHOBEHHOCTh YAaCTHOM JKM3HU
ABJSIETCSL TO, YTO OHO €CTh 3JEMEHT cB0OOIbI yenoBeka. [losTomy
HaJIM4Me IpaBa Ha HEIPUKOCHOBEHHOCTh YaCTHOM JKM3HH, KaK IIPaBU-
JI0, HE 0CO3HAETCs 10 TeX I0p, [I0Ka ero He OrpaHUYMBAIOT, HE Hapy-
IIAOT.

CrpykTypy IpaBa Ha HEIPUKOCHOBEHHOCTb YaCTHOM >XHM3HU
MOYKHO TPEICTaBUTH CIIELYIOLUIUM 00pa3oM:

—IpaBO Ha yBAXCHHWE YACTHOM >KM3HHU, BKIIOHAlOIIEe B ceOs
NPaBO Ha yEeAMHEHHE, O KOTOPHIM MOHUMAETCS, C OAHOM CTOPOHBHI,
IPaBO HAa aBTOHOMMIO JIMLA OT OKPY’)KAIOLIEro MHpa B LEJIOM WIN OT
KaKHX-TO KaTeropuil yionei (1oOpoBosibHAS WM OCO3HAHHAS W30JIs-
st 1100 BBIHYKAEGHHAss B CHJIY CYOBEKTHBHBIX IICHXOJIOTHYECKUX
OCOOEHHOCTEH) U, C IPYTroi CTOPOHBI, TTPaBO Ha HEBMEMIATEIHCTBO C
YbeH-INOO0 CTOPOHBI B YACTHYIO JKM3Hb YEJIOBEKA; a TAaKXKe [PaBoO Ha
obmenne (BepOalbHOE U HeBepOAIbHOE), KOTOPOE BKIIFOYAET IMPaBO HA
BEIOOpP Jpy3eil M BOOOIIEe Kpyra OOIIEHHUS, CaMOCTOSTENIFHOE YCTa-
HOBJICHHE Pa3JIMYHBIX CBSA3EH, B TOM YHCII€ MHTUMHBIX; U IPaBO Ha
JUYHYIO U CEMEUHYIO TallHY;

—MpaBO Ha OXpaHy 4YacTHOM JKW3HH, BKIIOYAIOIIEEe MpPaBO
KOHTPOJIMPOBaTh HHPOpMAIHIO 0 cebe, coXpaHeHHe MPodecCHOHaNb-
HBIX TalH U T. 1.,

—IIPABO HA 3aIUTY YACTHOU KU3HH.

Conepxanue JaHHOTO TIpaBa HEBO3MOXKHO PacKpbITH Oe3 pac-
CMOTpPEHHsI KaTeTOpUU «4acTHas JKW3HbY. Hampumep, 1Mo MHEHHIO
E.I'. Tapno, yacTHas *u3Hb — 3TO0 c(epa, B KOTOPOH CYIIECTBYET
Kaxjaass JIHYHOCTb, COCTOsAIIAas U3 OTHOHIeHPIfI, IMOCTYIIKOB, YIOBJIC-
TBOPSIOIINX JIMYHBIC MOTPEOHOCTH UHAWBH/IA, CBOMCTBEHHBIX €ro 00-
pa3y KU3HH, BKIIOYAIOIAs CBEJCHUS, Kacarolluecsd CEeMEWHOU, WH-
TUMHOH KU3HU JIMYHOCTH, €TO0 MATCPUAJIBHOI'O ITOJIOKCHHUA, COCTOA-
HUSI 3]I0POBbSI, XapakTepa, He MPe/ICTABIAIONINe 3HAYUMOCTH ISl 00-
mIeCTBa, HO BAXXHBIC JI1 CaMOTI'0 MHAMBH/A, TaK KaK OHH ITO3BOJIAIOT
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eMy CaMOWJEHTH(HIIMPOBATHCS, a TakXkKe 00y MH(POpPMAIHIO, 3a-
IMIIAEMYIO OT HE3aKOHHOTO JOCTYIIA U TeM GOJIee pasrialleHus o,

YacTHas KHU3HD SBISIETCS CIIOXKHBIM U 00Jiee IUPOKUM MTOHSATH-
€M, YeM JIMYHasl *KU3Hb. YacTHas )KU3HBb — 3TO BCS Ta 00JIACTh YeNIOBe-
YeCKOro MoBeAeHHs (PeaJbHOr0 M MOTEHLIMAIBLHOT0), B KOTOPOH OH
MOYKET CBOOOJHO ACUCTBOBATH, M KOTOpAs JEKHT 3a MpeaesaMu my0-
JUYHON cdeprl, XOTS OHM W MOTYT TECHO CONpHKacaThcs. YacTHas
JKU3Hb OXBATHIBAET COOOW JTMYHYIO KU3HB — 3TO BCE TO, YTO KacaeTcs
OTJIETPHOTO WHAWBH/IA, U CEMEHHYIO JKU3Hb — 3TO BCE TO, YTO KacaeT-
Csl OTHOIICHHWHA MEXIY JIIOJbMH, CBSI3aHHBIMH NIPaBaMU W OOS3aHHO-
CTSIMH, BBITCKAIOIUMH M3 Opaka, pOJCTBa, YCHIHOBJICHUS WM WHOHN
(OpMBI IPUHATHSL JeTel Ha BOCITUTAHUE.

IIpaBo Ha HENPUKOCHOBEHHOCTh YACTHOM U3HH CIIOKHO OIIpe-
JeNUTh U KiaccupuuupoBaTh. [loaToMy conepikaHue 3TOTO KOHCTH-
TYIIMOHHOTO TpaBa MpOIle KOHKPETU3NPOBATh HE YepPe3 MPaBOMOYMS,
KOTOPBIMHU PACITIONIaraeT CyOhEeKT 3TOTO MpaBa, a Yepe3 HapyIIeHus, OT
KOTOPBIX TOCYApPCTBO €ro 3amuiiaer. Kiaccudukanuio HapyieHuid
MpaBa Ha HEMPUKOCHOBEHHOCTh YACTHOMN JKM3HHU MOYKHO TIPEJICTABHUTH
CIIeIYFOIIUM 00Pa30M:

1) HapylieHWe yeAWHEHHs JIMIA WM BMEIIATelIbCTBO B €O
JUYHBbIE WM CeMEHHbIe JieNa W B3aWMOOTHOIICHHs (B TOM YHCIE
HE3aKOHHOE COOMpaHHe W PACIpPOCTPAHEHHE JIMYHBIX M CEMEHHBIX
TaiiH, HapylIeHNe HEMPUKOCHOBEHHOCTH KUIINIIIA, TAWHBI IEPETIHCKH,
TelneOHHBIX TEPErOBOPOB, MOUYTOBBIX, TeNerpadHbIX M HHBIX CO00-
ICHUH ),

2) packpbITHe W pasriallieHre CBeIeHUH O uenoBeke (0 Gu3m-
YECKHX M MCUXUYECKUX 0COOCHHOCTSIX €r0 OpraHu3Ma, IepcoHalIbHbBIX
JAHHBIX, O COOBITHSX, MPOU3OIMIEANINX C HAM, O COBEPUICHHBIX HM
NIESTHUSX | T. [1.) JTUOO €ro ceMbe, HeOIaronpusITHO BIUSIONINX HA €T0
4yecTh 1 1oOpoe uMs (4ecThb 1 100poe NMS YIEHOB er0 CEMbHU) U (HIIH)
NPUYMHSIOMNX (GU3NIECKUE U HPABCTBEHHBIE CTpalaHus (B TOM YHC-
Je B TeX CIy4YasX, KOTJa TaKhe CBEIICHHS COOTBETCTBYIOT ACHUCTBH-
TEIBHOCTH);

76 Tapno E.T. TlpaBo Ha 4acTHyIO 5u3Hb B Poccuu // 3akon. 2007. Ne 3.
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3) ucmonb30BaHNEe UMEHH, TOJIOCA, BHEITHETO O0JIMKA YeTOBEKa
0e3 ero coryiacusi B peKJIaMHBIX IEJIAX JINOO B HHTEpecax APYTHX JIHII,
MIPUCBOEHHE €0 Ael 1 3aCIyT;

4) coBeplIeHHE B OTHOIIEHWH YeIIOBEKAa HEYBAKHUTEIBHBIX,
OCKOPOJISIONTNX €ro MEeHCTBU.

Tak, npaBo Ha HEMPUKOCHOBEHHOCTh YaCTHOM KM3HU — 3TO:

1) oxpaHseMOe 3aKOHOM €CTECTBEHHOE MPaBO YeJIOBEKa Ha ca-
MOOTIPEJICICHUE U HE3aBUCUMOCTh B PEIICHUH BOMPOCOB YACTHOM
JKU3HU, BEIOOpE HE MPOTHBOpEYaIleil 3aKOHOIATEIbCTRY JIMHUH TTOBE-
JICHUS. B OOINECTBE, BKJIFOYAIOIICE MPABO HAa HEBMEIIATEIBCTBO CO
CTOPOHBI TOCY/IapCTBa, OOIIECTBa WM APYTOro YelIOBeKa B €r0 4acT-
HYIO JXU3Hb 663 3aKOHHBIX Ha TO OCHOBAHUH MU B HE YCTaHOBJICHHOM
3aKOHOM TIOPSAIKE, a TaKKe MPaBO Ha 3allUTy OT IOCITaTENbCTB
Ha YaCTHYIO >KH3Hb YEJIOBEKA C BO3MOXKHOCTBIO MPUMEHEHHUS IPUHY-
JTUTEIEHOU CHITBI TOCY/IapCTBa;

2) IOpHIMYECKas KaTeropHs, COCTOAIMAs W3 IIeJ0ro psjga
MPaBOMOYHNH, IPEIOCTABICHHBIX YEIIOBEKY M TapaHTHPOBAHHBIX TOCY-
JTapCTBOM.

OrpaHuveHne TpaBa Ha HEMPUKOCHOBEHHOCTh YAaCTHOW KU3HU
MOJKET OBITh OCHOBAHO KaK Ha OOIIENPU3HAHHBIX MPUHIUIIAX OIpaHH-
YEHUS MPaB U CBOOOJ, TaK U MPUHITUIIAX, BBITEKAIOIINX U3 TPUPOJIBI
JTAHHOTO TIpaBa:

1) orpaHuYeHHUE TOHKHO BBOAMTHCS (eiepabHbIM 3aKOHOM U
He npotuBopeunTh Konctutyiuu P® u oOmenpu3HaHHBIM TPUHITH-
mmaMm, ¥ HopMaM MEeXIyHapOTHOTO TIPaBa;

2) (emepanbHBIN 3aKOH JOJDKEH 00J1a/1aTh FOPHIMIECKON CHIIONM;

3) 3aKOH J0/KEH OBITh TOYHBIM, MIOHATHBIM, HE JOMTYCKAIOIM
MIPOU3BOJIBHOTO, IBOMHOTO W PACHIMPUTEILHOTO TOJIKOBAHUS,

4) mpeaycMoTpeHHOE (hefeparbHBIM 3aKOHOM OTpaHHYCHHE HE
JIOJKHO YMAJISITh 3TO TIPAaBO, COKPAIATh KOIUYECTBO €TI0 TapaHTHIA;

5) B (hemepabHOM 3aKOHE JOJDKHBI OBITH YKa3aHbI OCHOBAHMS
U TIpe/iesibl BMEIIATEeNhCTBA B YACTHYIO JKW3Hb, OTBEYAIOINIUE IEIISIM,
nepeyrcieHHsM B 4. 3 ¢T. 55 Koncrurynuu PO;
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6) 0COOEHHO yYMTHIBass MHOTOHAIIMOHAJIBHBINA cOcTaB Poccwii-
ckorr denepanu, MODKHA OBITH obOecriedeHa IpaBoBas 3aIlluTa OT
JUCKPUMHHALMY B CUIIy IPUPOIHBIX CBOICTB 4eJIOBEKa WIIM €ro 00-
IIECTBEHHBIX YEPT;

7) B 3aKOHE JOJDKCH OBITh OMpEIeIeH KPYr CyObEKTOB, HMEIO-
IIMX TPaBO Ha BMELIATENbCTBO B c(hepy YaCTHOM KU3HH, U PErJIaMeH-
TUPOBAaHA IPOLEAYPA IPUHITUS pelIeHUs] 00 OrpaHMYCHHUHU IpaBa Ha
HETPUKOCHOBEHHOCTh YacTHOM >kn3HU. Kpome Toro, B 3aKoHe 0IDKEH
OBITH ONpelesieH MOPSAAOK MPUMEHEHHS K IpaXKIaHaM OIpeNesICHHbIX
Mep TOCYAapCTBEHHOTO NPUHYXACHUS;

8) BMemaTenabCTBO B YACTHYIO JKH3HB JOJDKHO pacCMaTpHBATh-
Cs1 KaKk BpEMEHHas Mepa;

9) nmomxeH OBITH NPEIYCMOTPEH MEXaHH3M MPABOBOM 3aLIUTHI
OT IPOHU3BOJBHOTO BMELIATENHCTBA CO CTOPOHBI T'OCYIAPCTBEHHBIX
OpPraHOB B OCYIIECTBICHHUE NpaB’’.

CrnenoBarenbHO, yCTaHOBIEHHE (enepanbHBIM 3aKOHOM Orpa-
HUYEHHUH IpaBa Ha HENPUKOCHOBEHHOCTb YACTHOM JKHU3HHU JUKTYETCH,
KaK IIPaBUIIO, MOTPEOHOCTHIO HAXOXKICHUS OanaHca MEXIy WHTEpe-
CaMHM OTIEJIbHOM JIMYHOCTH U «IIYyOJUYHBIMU HHTEPECAMMI.

Ilpaso na nenpuKoCHO8EHHOCMb JHCUUWA

IIpaBo Ha HEMPUKOCHOBEHHOCTD >KUJIUIA SIBIISIETCSI COCTABHBIM
3JIEMEHTOM IIpaBa Ha HEMPUKOCHOBEHHOCTh YaCTHOW YKU3HH.

Cratps 25 Koncrutynun PO otpaxaer uaero HeT0MyCTUMOCTH
MIPOM3BOJIBHOTO U (MJIM) HE3aKOHHOTO IOCSTaTeNbhCcTBA (BMeEIIaTeNb-
CTBa) HA HEMPUKOCHOBEHHOCTh >KWIIMINA, 3aKpeIUieHHyo B cT. 17
MeXTyHapOJHOTO TaKTa O TPAKAAHCKUX W TOJIUTHYECKHX IIpaBax,
cT. 16 KonBennuu o mpaBax pebeHka: «Kuiuine HEMpUKOCHOBEHHO.
HukTo He BnpaBe MPOHUKATDH B YKUIIUILE IPOTHUB BOJH MPOKUBAIOLIHX
B HEM JIUI] MHAYE KaK B CIIydasX, YCTAHOBIECHHBIX (eiepajbHbIM 3a-
KOHOM, WJIM Ha OCHOBaHHMHU CyJeOHOro pemieHus». [IpaBo Ha Hemnpu-
KOCHOBEHHOCTD JKWJIHIIA TIpoBo3riameHo u B 1. 1 cr. 8 KonBenmuu o
3alIUTe TPaB YeIOBEKa M OCHOBHBIX CBO0OO, rae roBoputcs: «Kax-

" Cm.: @uaumonoea E.A. KOHCTHTYIIMOHHOE TIPABO POCCHHCKUX TPaKIaH Ha HETIPH-
KOCHOBEHHOCTh YaCTHOM KHM3HH: IUC. ... KaH]I. FOpHI. HayK. Boxrorpax, 2005.
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JbIH 4EeJIOBEK MMEET NIPAaBO Ha YBKEHHE... €r0 XKIWIUIIA». JTO MPaBo
TECHO CBSI3aHO C IPABOM Ha YBa)X€HUE JINYHOM M CEMEUHOU TailHBI,
KOTOpasi BO MHOTOM 00€CIIEUMBAETCSI UMEHHO HEIIPUKOCHOBEHHOCTHIO
JKUIIMILA, YTO U OOBACHIET 3aKpeIVICHHE paccMaTpHBAEMOro IpaBa
B cT. 8 Kousenmum.

[loHATHEM <OKMIIMILE» OXBaTBHIBAIOTCS JIOOBIE BBHIODAHHBIE Ue-
JIOBEKOM MOMEIEHHS, NTPeJHa3HaYCHHbIC WIH MPUCTIOCOOTICHHBIE IS
MOCTOSIHHOTO WJIM BPEMEHHOIO0 CBOOOIHOrO IPOKMBaHMS JUOO mpe-
ObIBaHMA JroAeH (MHAMBUAYAIBHBIA JAOM, KBApTHPA, OXOTHUYMN WU
Ca/loBBI TOMUK, KOMHAaTbl B OOIIEXHUTHUH, FOCTHHUIE, CAHATOPHH,
JIOME OT/IbIXa, OT/ICIbHAS TasiaTa B OOJIbHUILIC, TYPUCTCKAsS MAJIATKA U T. 11.),
a TaKKe MecTa OOLIEro MOJb30BAHHS U T€ COCTABHBIC YACTH JKHUIIOTO
MMOMEUICHUA, KOTOPBIC UCIIOJIB3YIOTCA JIA OTAbIXA, XPAHCHUA UMYIIC-
cTBa 100 YJOBIETBOPEHUS MHBIX MOTPEOHOCTEN YemoBeka (KOpUaop,
BaHHasA, TyalleT, OajJKoH, BepaHJa, KiajoBas, MMOJBAN, YeplaK, MpH-
CTPOMKH, HATBOPHBIE TTOCTPOHKH XO3IHCTBEHHOTO HA3HAYCHUS U JIp.).

Kax ormerun EBpomneiickuii cyn mo mpaBaM uyeloBeKa B CBOEM
noctadoBinenun ot 18.11.2004 mo memy «lIpokomoBuy mpotuB Poc-
cuiickoii Penepanumn», «KWIKIIE — 3TO aBTOHOMHAs KOHLEHIHS,
KOTOpad HE 3aBUCUT OT KJ'IaCCI/I(bI/IKaHI/II/I B HallMOHAJIbHOM IIpaBe.
To, sBIAETCS TN MECTO KOHKPETHOTO NMPOXKHUBAHUS (OKMIIMILEM», KO-
TOpoe ObI BIEKIIO 3alUTy Ha ocHOBaHWH 1. 1 cT. 8 KonBeHuu, 3aBu-
CHUT OT (PAKTUYECKUX OOCTOSTENBCTB JIeJ1a, & MMEHHO OT HaJIM4usl J0-
CTaTOYHBIX IMPOJOJIKAIOIINXCA CBSI3EH C KOHKPETHBIM MECTOM ITPOKU-
BaHUA» 'C,

B coBpeMeHHOM pOCCHICKOM MOHUMAaHHUHU KHJIUIIEM He OyayT
SABIATHCA: MPOU3BOACTBCHHBIC HOMeHIeHI/IH79, CIICIUAJIbHBIC YKPBITHUA
(6oMO0yOexHMIIIE), a TAKIKE TOMEIICHHSI, KOTOPhIE B CHITy Ha3HAYCHUS

8 Cwm.: Poccniickast roctuus. 2005. Ne 5. C. 68—74.

7 VyureiBas conepxkanue cratbu 288 'K P® u crateu 17 XK P®, naznauenue
JKIITBIX JOMOB U YKIJIBIX TIOMEUICHUH — Ui MPOKUBAHHS T'PaKAaH, IIO3TOMY 3arpe-
HIaeTcs MPEeNOCTaBICHNE MOMEIIECHHH B JKWJIBIX JOMaxX Uil HYXKA HPOMBIIUICHHOTO

XapakTepa.
71



WIN YCTAaHOBJIGHHBIX PEXUMHBIX MPaBHJI HE MOTYT CUHTATHCS >KWIU-
11eM, HallpuMep, LIKOJIa U TIOPEeMHas KaMepa.

TpebGoBaHne 0 HEMPUKOCHOBEHHOCTH, MPEAYCMOTPEHHOE CT. 25
Koncturynuu P®, pacnpocTpasseTcs Kak Ha caMo JKHINLIE, TaK U HA
BCE TPEAMETHl M JOKYMEHTHI, HaXOSIIUeCs BHYTPH HETO, a TaKKe
Ha BCIO HH(OPMAIHMIO, KOTOPask B 3TOM IIOMELICHUH IIepPEeJacTCs.

He3akoHHOE IPOHUKHOBEHUE B KHJIUILE MOXKET BBIPAXKATHCSL:

1)B BHAC (PU3HMYECKOrO OTKPHITOrO WM TAlHOTO BTOPXKCHHS
B HETO IIOCTOPOHHEr0 (C IEeNIbH0 IIOCTOSIHHOTO IIPOXKUBAHMUS WIH
B MHBIX LEJAX M 0€3 COrachs MpOXKMBAIOMUX JHI)® U B OTKa3e Mo-
KUHYTh JKWIUILIE;

2) BO BPEMEHHOM HCIIOJIb30BAHMHU YKHJIOTO MOMEIICHHUS B IEPH-
0]l OTCYTCTBUS €TO BIIAJEIbIIa;

3) B YCTQHOBJICHHH B HEM TEXHHYECKHX CPECTB, MO3BOJISIOIIIX
BECTH IPOCIYIINBAaHUE WK BU3YyalbHOE HAOIIOICHHE;

4)B NMUCTAaHIIMOHHOM HAOJIIOICHUH 32 BCEM MPOHCXOSIINM
BHYTPH >KIWINLIA C TIOMOIIBIO CIIELUATBHBIX TEXHUUECKUX CPEICTB.

Bmecte ¢ Tem geicTBymOIlIEE 3aKOHOAATENbCTBO P® mpeny-
CMaTpHUBaeT CIy4ad, KOTJla MPOHUKHOBEHHUE B KHUJIMIIE Oe3 coriacus
NPOXXKUBAIOIINX TaM JIML MNPU3HAETCS IPaBOMEPHBIM. Bo-mepBbIX,
HC ABJIACTCA TNPOTHUBOIIPABHBIM HAPYHICHUE HEIIPUKOCHOBCHHOCTHU
KUnIa B HEJX MPEAOTBPAIICHUA WM YCTPAHCHUA CTUXUHWHO BO3-
HUKIIEH OMACHOCTH Ul MPOXHUBAIOLUIMX TaM JIIOAEH WM Ul MHBIX
rpaxaaH (Uil TPEAYNPEKACHUS WIN JTUKBUIAINK MOCICICTBUMA TIO-
JKapa, HABOJHEHUI, YTEUKH ra3a u T. 1.). Takue neicTBus, XoTs Gop-
MaJIBHO ¥ HAapyIIAIOT HENPUKOCHOBEHHOCTD JKHJIUINA, [T0JIE3HBI B CHITY
00CTOSATENBCTB, 00YCIOBICHHBIX HEOOXOAMMOW OOOpPOHOM, KpaitHen
HeO6XOIII/IMOCTBIO. BO'BTOpBIX, 3aKOHHBIM SBJISICTCA NMPOHUKHOBCHHC
B OKWIMILE,  OCYIIECTBIIsieMO€  CyACOHBIMH  TpPHCTaBaMH-
HCIIOJTHUTEIAMU IIPU BBIIIOJJHEHUN UMH CBOUX CJ'[y>Ke6HLIX 00s13aHHO-
creil (ct. 64 denepanproro 3akoHa ot 02.10.2007 Ne 229-03 (pen. ot
02.12.2019) «O6 HCHOJHUTENILHOM IIPOM3BOACTBE)L. B-TpeThux,

8 TIpoHMKHOBEHHE B KUJIHIIE TTyTeM 0OMaHa TAKKE CUMTAETCS HE3AKOHHBIM.
81 CobGpanue 3akoHonarenscTea PO, 2007. Ne 41. Cr. 4849.
72



MPU3HACTCS AOMYCTUMBIM MPOHUKHOBEHHUE B JKHUJIMIIE B IEJSX BBISB-
JIeHHUS1, IPECEUEHUS], PACKPBITHS NPECTYIUICHUSI WX 7151 OOHApY>KEeHUS
JIUIA, CKPBIBAIOIIETOCS OT ciencTBust u cyaa (ct. 13 dexepanbHOro
3akoHa oT 03.04.1995 Ne 40-D3 (pen. ot 02.12.2019) «O denepainb-
HOM ciyx0e Ge3zomacHOCTU»®?). PacCMOTpEHHBIE CITyYau 3aKOHHOTO
IIPOHUKHOBEHHUS B )KWJIUILA HAILIA OTpakeHHUe B 4. 3 cT. 3 KK PP,

VYcranosnennoe B cr. 25 Koncruryuun PO npaBo Ha Hempu-
KOCHOBEHHOCTB KHJIUILA MOXET ObITh OIpaHHYCHO JHUIIb (elepanb-
HBIM 3aKOHOM WJIM Ha OCHOBE CYAE€OHOT0 PEeICHHUS.

KoHTposibHbIE BONIPOCHI

1.K kakoMy IOKOJEHHUIO IpaB YEIOBEKa OTHOCSTCSA JIMYHbIC
(rpaxxmaHckue) mpaBa?

2.1lepeunicanre OCHOBHBIE MEXIyHApOAHBIE NOKYMEHTHI, 3a-
KpEeIUISIOIIME JINYHBIC TIPaBa.

3.B kakoM mpoTokoie KoHBEHIMHM O 3aliuTe MpaB YeloBeKa U
OCHOBHBIX CBOOOT HJIET pe4b 00 OTMEHE CMEPTHON Ka3HU?

4. «AKT mpeaHaMepeHHOIo JHMIICHUS JKU3HU MAalUeHTa IO ero
Mpock0e WK 110 TIpock0e ero ONuM3KKX». 3HaYeHHe KaKoTro TepMUHA
MIPUBEIECHO?

5. [lomnexuT a1 OrpaHUYEHUIO IPAaBO HA HEIPUKOCHOBEHHOCTh
YaCTHOM >KU3HU?

82 Cobpanue 3akonomarensctsa PO. 1995, Ne 15. Cr. 1269.
83 Kunumuelii Komeke Poccuiickoit Oenepanuu ot 29.12.2004 Ne 188-D3 (pex. ot
06.02.2020) // Cobpanmue 3akononarensctsa PD. 2005. Ne 1 (gacts 1). Ct. 14.
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§ 2.3. [lotuTHYecKkHe MPaBa v cBOOOIBI

IloHsiTHE U CYLIHOCTD MOJTUTHYECKHX NIPAB U CBOGO

OmunMu U3 HanOoJiee 3HAYMMEBIX IIPaB W CBOOOI B COBPEMCH-
HOM J€MOKPAaTHYECKOM OOIIECTBE SIBIISIOTCS MOJUTUYECKUE MpaBa U
cB00ObI. OHM OTIMYAIOTCS OT JIMYHBIX IIPaB, KOTOPbIE IMPUHAIEKAT
KaXXIOMy 4€JIOBEKY OT POXKICHHMSA, TEM, YTO HEHNOCPEACTBEHHO CBS3a-
Hbl C HaJMYUEeM TPaXIAaHCTBA U PACIPOCTPAHSIIOTCS Ha TpPaKIaH.
HanHoe monoxenue 3akpermneHo B Koncturyuuu P® u packpeiBaeT
0COOCHHOCTH TIOJIMTHYECKOH CHUCTEMBI pocchiickoro obmiecTBa. OHH
MOJYEPKHUBAIOT JEMOKPATHUECKHE OCHOBBI CYLIECTBYIOLIETO MOJIUTH-
YECKOI'0 PEXHMMa U SIBIAIOTCS Pa3HOBHIHOCTHIO €CTECTBEHHBIX IPaB,
CBSI3aHHBIX C YYAaCTHEM B OOIIIECTBEHHOM U IIyOJIMYHOM YIPaBJICHHUH.

OcCOOEHHOCTBIO OJIUTHYECKUX MPaB ABJSIETCS] HAPABJICHHOCTD
Ha BOBJICUCHHE TPAXKIAH B MOJUTHYCCKYIO U COIIMANBHYIO JKU3HB, aK-
TUBHOE YYacTHE B OpPraHM3AlMM OCYLIECTBJICHHUS TOCYJapCTBEHHON
BJIACTM M MECTHOTO caMoyIpaBiieHUs. KOHCTUTYIIMOHHBIN CTpOi BO
MHOTOM 3aBHCUT OT YPOBHS MOJUTUYECKHUX MpPaB M MEXaHU3MOB HX
peanuzanuu. KOHCTUTYUHMOHHO 3aKpEIUICHHBIA J€MOKpaTU4YECKUI
PEKUM JETEPMUHHUPYET HEOOXOJUMOCTh Pa3BUTHI MHCTUTYTOB IMOJIH-
TUYECKHUX TPaB U CBOOO/I.

ITonutnueckue mpaBa M CBOOOMBI 3aKPEIUISIOT BO3MOXHOCTD
TpaKJaH y4acTBOBAaTh B OCYIIECTBICHUH IOCYJapCTBEHHON BIIACTH U
OBITH MTOJTHONPABHBIMH CyOBEKTAMH MOJUTUYECKUX MTPOIIECCOB.

Cornacuo Konctutyunu PO xk OCHOBHBIM MOJUTUYECKUM IIpa-
BaM H CBOOOJIaM OTHOCSITCSL:

— MpaBo U30upaTh U ObITH U30paHHbIMU 1 Ap. (11. 2 cT. 32);

— MPaBO PaBHOI'O JIOCTYIIA K TOCYIAPCTBEHHOM City»x0e (11. 4 cT. 32);

— MpaBo Ha cBOOO Iy MbIciH U cioBa (1. 1 ct. 29);

— TpaBo OecpersITCTBEHHO NPUAEPKUBATHCS CBOUX MHEHHH,
(m. 3 cT. 29);

— IPaBO MOJTyYaTh U PACIPOCTpansaTh napopmarwio (1. 4 ct. 29);

— nmpaBo neyatu u uapopmarnuu (1. 5 cr. 29);

— npaBo Ha o0beaunenue (m. 1 ct. 30);
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— paBo OECTIPETSITCTBEHHO BCTYIATh B KaKoe-In00 00beuHe-
HHUE WK TIpeObiBaTh B HeM (cT. 31);

— MpaBo Ha MHUpHbIe codpanus (ct. 31);

— TpaBO HA y4YacTHe B YIPABICHHUH JellaMH TOCYIAapCTBa Kak
HETOCPEICTBEHHO, TaK M Yepe3 CBOMX mpejacTaButenei (m. 1 cr. 32);

— MPaBO y4acTBOBATh B OTIpaBiieHuH npasocyaus (1. 5 ct. 32);

—TpaBo oOpameHusi B TOCYAAPCTBEHHBIE OpPTaHbl W OpPTaHbI
MecTHoro camoymnpasienus (. 1 ct. 33).

B cucremy monmuTHUecKknx mpaB M cBOOOI BXOMAAT NIBE MOJACH-
crembl. OlHa U3 HUX BKJIIOYACT MEXaHU3MBI peaiu3aluy NpaB B IO-
JUTHYECKOH cdepe, HaNpaBIeHHbIE HA Pealn3alyio MpaBOMOYUI 1O
Y9acTHUIO B YOpPaBICHUH MOJUTHYECKUMH WMHCTUTyTaMH. Bropas
BKIIIOYaeT CyOBEKTHBHBIC MPaBa W CBOOOJBI, HANPABICHHbIC HA aK-
TUBHOE yYacTHe WHANBUIYYMOB B OOIECTBEHHOMN KH3HH.

[TomuTudeckre mpaBa MOTYT 3aKpEIUIATHCS HE TOIbKO B KOH-
CTUTYLIMH, HO U B JPYIHX HOPMAaTHUBHO-TPAaBOBBIX akTax: (eze-
paJpHBIX 3aKOHaX, 3aKOHaX cyObekToB Demepanun, MexXTyHAPO-
HBIX JOT'OBOpax H Jp.

PaccmoTpum Gosee ogpoOHO KOHCTHTYIIMOHHO 3aKpeTieHHbIE
MOJINTUYECKHE TIpaBa. BadkHO OTMETHTBH, YTO OOJBIIMHCTBO M3 HHUX
HAYMHAIOT JEMCTBOBATh O JOCTHXKCHUHW JIUIIOM COBEPIICHHOJICTHS,
yTo 3akpemsaerca cT. 60 Koncturyuuun P®. D10 CBA3aHO ¢ qJOCTHXKE-
HUEM TpaKIaHWHA TIOJTHOM JIeecliOCOOHOCTH.

JeecrocoOHOCTh — IOpHIMYECKasi KATEropusl, 3aKTI0YarOIasics
B BO3MOXXHOCTH CBOMMH JCHCTBHAMHU TNPUOOpETaTh IpaBa U OCY-
HIECTBIISATh 00S3aHHOCTH, & TAK)KE CO3/1aBaTh U M3MEHATH UX. B aTOM
JTaHHAsI KaTeropus CYIIECTBEHHO OTIMYAETCSI OT MPaBOCIIOCOOHOCTH,
KOTOpasi OCYIIECTBIISIETCS C MOMEHTA POKACHUS. DTH COCTABIISIONIHE
00pa3oBBIBAIOT MPABOBOM cTaTyc 4enoBeka. [1o HOCTIKEHHH CoBep-
HIEHHOJIETUS! TpaXaaHuH Poccuu HayMHAeT B MOJHOM 00BEME OCy-
HIECTBIISATH CBOW TpaBa BO BceX cdepax, BKIIOYAsS MOJUTHYECKYIO, U
HECTU OTBETCTBEHHOCTD 3a CBOM JIEHCTBUS WM Oe3leiicTBue.
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Buabl motuTHyecKUX NpaB M CBOOO/

BeIcTymass MCTOYHMKOM BIJIACTH M HOCUTEIIEM CYBEPEHUTETA,
POCCUMCKUI MHOTOHALMOHAJIBHBINA HAPOJ SIBJISECTCA BBICIIEH KOHCTHU-
TYLIMOHHOHN IIEHHOCTBIO U 00JIaZiaTesIeM BCEH TOIHOTHI BIACTH.

Ucxons u3 peiictytomert Koncrurynnn PO u ocobenHocTel
POCCHUHCKON MOJUTHUECKON CHUCTEMBI, MOKHO CIPYNIHPOBATH MOIH-
TUYECKHE MTPaBa 110 HECKOIBKUM TPYIIIAM.

Ilepsan zpynna — NOIUTHYECKUE TIpaBa, CBA3aHHBIE C pean3a-
1UeH BIACTH U yTIpaBJIEHUEM JIeJaMH TOCy1apCTBa.

Hawnbonee BaXHBIM MOJUTHYCCKAM IPaBOM TpakmaHnHa Poc-
CUM BBICTYNAeT NPaBO HA y4acTHE B YNPABICHUM JIEINAMH rOCylap-
CTBa, BBITEKaromiee u3 nmonoxkenuit cT. 3 Koncrurymuu PO u garomiee
BO3MOYKHOCTb PEaJIN30BBIBATH CBOIO BIIACTh HEMOCPEICTBEHHO WIIN
yepes3 opraHbl MECTHOro caMmoymnpasienus. B cr. 32 Koncrurynuu PO
3aKperuIsieTcsl MpaBo TpakaaH n30ouparb U u3dupaTbes (ObITh M30paH-
HBIMH), B HEW oTMedaeTcs, 4To «rpaxkiaane PO uMmeroT mpaBo ydact-
BOBaTb B YIIPABJICHWH [E€JIaMU TOCYAApCTBA KAK HEMOCPENCTBEHHO,
TaK U 4epe3 CBOUX MPEICTaBUTENC.

PaBnbIil nocTyn npegocraBisieTcs rpaxkaasam Poccuu amns no-
CTYIUIEHHS Ha TOCYIapCTBEHHYIO Ci1y0y (4. 4 cT. 32 KoHctutyiiu PD),
KOTOPBIH 3aBUCUT OT MPOPECCHOHAILHON TOATOTOBKH U MpodeccHo-
HaJIHBIX CLIOCOOHOCTEH.

®enepanbHbIM 3aK0HOM 0T 27.05.2003 Ne 58-d3 «O cucreme
roCyJIapCTBEHHOM cityk0Obl Poccuiickoii Denepanvn» onpeaeistoTes
MIPABOBbIE M OPTaHU3ALMOHHBIE OCHOBBI CHCTEMBI T'OCYAApCTBEHHOU
ciyx0b1 Poccuiickoit denepamun (TocyapCTBEHHONW TPaskKJaHCKOM,
BOCHHOM U CIIy>)KO MHBIX BHJOB), B TOM YHCIJI€ CUCTEMBbI YIIpaBJICHUS
rocyapcTBeHHOl ciyx0oi Poccuiickoit deneparuu. [IpunsTH de-
JiepaibHble 3aK0HbI «O rocyIapCTBEHHOMN IpaX IaHCKol ciayxoe Poc-
cutickoir Demeparny u «O BOMHCKOW OOS3aHHOCTH W BOCHHOU
ciyx0e».

KoHCTUTYIITUOHHO B COBPEMEHHON POCCHHWCKOW IMOJIUTUYECKOM
CHCTEeME 3aKpEeTUIeH NMPUHIINIT pa3JesIeHus] BIACTeH, M03TOMY yJacThe
rpaXJaH B BOIPOCAaxX YMpPaBIEHHS IOCYyIapCTBOM MOXET OCYIIECTB-
JATBCS BO BCEX TPEX BETBAX BIACTH: 3aKOHOJATENBbHOM, WCIOIHH-
TETLHOU U CyneOHOM.
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PaccMoTprm cioco0bl yuacTws rpakJaH B OTATHYECKOM )KU3HIL

Peghepenoym — romocoBaHHWE 1O TOMY HIH HWHOMY BOMPOCY;
pelieHus1, MpUHATEIE Ha pedepeHayme, 00IaaaoT PUINIECcKoil CH-
JIOW W B KaKOM-THOO yTBepxkaeHnn He Hyxmatorca. CormacHo Kon-
crutyin PO pedepennym nHaznawaercs Ilpesumentom PO B mopsia-
K€, yCTaHOBIIEHHOM (heiepaIbHbIM KOHCTHTYITHOHHBIM 3aKOHOM.

Buiboper — Hanbosee 4acTo W IMUPOKO TpuMeHsemas (opma
HETOCPEICTBEHHOM JieMoKpaTuu. MU OXBaThIBAETCS CIOXKHBIA ITPO-
1[ecc, IMEHYeMBbIi H30upaTeTbHON KaMITaHUeH, KOTopas HAauWHAEeTCs C
Ha3HAYEeHHs JaThl BBIOOPOB W 3aBEPINAETCS OIPENEICHHEM HWTOTrOB
rojiocoBaHus. BeIOOpE — OMH W3 BaXKHEUIIHX CIIOCOOOB (OPMUPO-
BaHUS TOCYJapCTBEHHBIX OPTaHOB, 3aMEIICHHUS JOIDKHOCTEH.

Bmopasa zpynna — nonuTHyecKue mpasa, CBI3aHHBIE CO CBOOO-
JIo# cioBa U MbICITH. OTCYTCTBHE UEOJIOTHUECKOTO U MOJTUTHIECKOTO
KOHTPOJIA HaJl TUYHOCTHIO XapaKTEePHO NI IEMOKPAaTUIECKOTO TOCY-
JapcTBa, KoTopbiM Poccuiickass denepanust sBISETCS U YTO 3aKpel-
neHo B ¢T. 1 OcHOBHOTO 3aKkoHA. /laHHOE MPaBO MO3BONISIET CBOOOTHO
BBIPaXaTh CBOW MBICIH M B3TJIS/IBI KaK HETIOCPEACTBEHHO, TaK U Yepe3
cpenctBa MaccoBoil mHpOpManuu. Tem He MeHee He ObBaeT abco-
JIOTHOW CBOOOIBI, KOTOpasi MOKET HApyIIaTh MpaBa JPYTHX JIOJEH,
MO3TOMY yCTaHABIMBAETCS P 3alIPETOB HA Pa3KUTAHUE PETUTHO3HOM,
PacoBOil U MEXHALMOHAIBHOM pPO3HU, IPU3BIBBI K HACWIHIO, DKCTpE-
MU3MY, TEPPOPU3MY, BOMHE, a TAKIKE K U3MEHEHUIO0 KOHCTUTYLIMOHHOTIO
ctpost Poccuiickoit deneparinu. IT0 KOHKPETU3UPYETCS B 1. 2 CT. 29,
r7le OTMEYAeTCs,, YTO «HE JOMYCKAloTCs TMpollaraHaa WM aruTarysd,
BO30Y)KJalOIIME COIUATIBHYIO, PACOBYIO, HAIMOHAIBHYIO WJIM PENUTH-
O3HYIO0 HEHaBHCTh W BpaXIy. 3alpeliaeTcs Mpornaraijia CoraIbHOTO,
pacoBOro, HAIMOHAJIBHOTO, PETUTHO3HOTO WM SI3BIKOBOTO MPEBOCXO/-
CTBa».

KpOMe TOIr0, HOPMBI YI'OJIOBHOTO U aAMUHHUCTPATUBHOT'O IIpaBa
B JAJIBHEHUIIEM JIETAIU3UPYIOT 3TH 3allpEThl U YCTaHABIUBAIOT HOPU-
JAUYCCKYHO OTBETCTBCHHOCTH 3a MX HApPYIICHUC, a HOPMBI I'paXKJIaH-
CKOTO TpaBa 3allUIIAI0T YeCTh U JOCTOMHCTBO JJUYHOCTHU H T. 1.
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Tpembvio zpynny COCTaBIIIOT MH(OPMALMOHHBIE NPaBa M CBO-
6oxpl. I'paxxnane Poccun MOTyT «CBOOOAHO MCKATh, MIOIy4aTh, epena-
BaTbh, IPOU3BOJUTE U PACIPOCTPAHITH MHPOPMALUIO JTIOOBIMH 3aKOH-
HBIMH crioco0ammy», 4To 3akperuisiercs 1. 4 cr. 29 Koncrurymmn PO.
Jannast rpynma mpaB HEpasphIBHO CBSi3aHA CO CBOOOAOW TpaBa W
MBICJIH, HO M3HAYaIbHO JOIyCKaeT psix orpanudeHuil. Ilpexne Bcero
OTpaHUYEHMs KacaloTcsi pPacHpOCTpaHeHMs HH(OpManuu, cOocTaBisi-
IOLIEH TOCYAapCTBEHHYI0, KOMMEPUYECKYIO MJIM HHYI0 YCTaHOBJICHHYIO
3aKOHOM TalHy, XOTs MMEHHO B M. 4 cT. 29 roBopurcs o rocyaap-
CTBEHHOH TaiiHe. [[pyrue orpaHU4eHHs] OTHOCSTCS K HAPYLICHUIO 3a-
KOHHBIX IIPaB ¥ CBOOO JUYHOCTH M OXPAHIEMbIX 3aKOHOM HHTEPECOB
¢dusnueckux u opuandeckux aul. Ocodoe 3HaUeHHE UMEET 3alpeT Ha
ueH3ypy B aestenbHoctd CMU, Tak Kak KIMEHHO CPEICTBAMU Macco-
BOIl WHGOpPMAIMN OCYIIECTBIsIETCS MH(POPMAIMOHHOE ObOecredeHne
MOJUTUYECKUX MPOLIECCOB.

OTBETCTBEHHASI POJIb U OMIACHOCTH 3JI0YMOTpeOIeHus: CBOOOI0
MH(QOPMALIMK 3aCTaBIAIOT JEMOKPAaTHUECKHE TOCyNapcTBa AETaIbHO
OIpeNeNIATh UX IIPABOBOE IOJIOKEHHE, MOPSAAOK CO3IAHUS, NESITENb-
HOCTH W JUKBuAanuu. KoHCTUTyLusl rapaHTupyeTr cBOOOIY CpPEACTB
MaccoBoi MH(OPMAIMK, CO3JaHHBIX B paznuuHbIX (popmax. Bocmpe-
MSTCTBOBAHUE MNPOPECCHOHAILHONW IKYPHAJIHCTCKOW JEeSATEIbHOCTH
BJICYCT YIrOJIOBHYIO, aIMUHUCTPATUBHYIO UK MHYIO OTBECTCTBECHHOCTDH
B COOTBETCTBHUH ¢ 3aKOoHOM. JlesstenbHOCTE CMMU, B 4acTHOCTH, MOXKET
OBITH IMpeKpalicHa B MopAaAKe U 10 OCHOBAHUAM, IMPEAYCMOTPCHHBIM
®enepabHBIM 3aKOHOM «O MPOTUBOIEHCTBUHN 3KCTPEMHUCTCKON Jes-
TEIBHOCTH». Takue CypoBble CaHKIIMK BO3MOXKHBI TOJIBKO TIO perie-
HUIO Cy[a.

Yemeepmyo zpynny COCTAaBISIOT OOLIECTBEHHbIE MPaBa IPax-
JIaH, KOTOPBIE 3aKJIF0YAI0TCA KaK B CO3/IaHUU OOIIECTBEHHBIX OpPraHH-
3alMid, TaK U B ydacTu® B oOmiectBeHHoM xu3uu. Ct. 30 KoHcTuTyImu
P® npososrnamaer «1paBo Ha 00bEAMHEHNE, BKIIOYAsl IPaBO CO37a-
BaTh MPO(hEeCCHOHATBHBIE COFO3BI IS 3aIIUTHI CBOMX HHTEepecoB. CBO-
0oxa AeaTesbHOCTH OOIIECTBEHHBIX OOBEAWHEHUWH TrapaHTHPYETCH.
HuxkTo He MOXeT ObITh NPUHYKJIEH K BCTYIJICHUIO B KaKoe-T100 00b-
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eJMHCHUE WK NPeObIBAaHUIO B HeM». JlaHHas KaTeropus Mpae sSBISICT-

cs 0OCOOCHHO 3HAYMMOM, TaK KaK HalpaBlieHa Ha CO3/aHWE MHCTHUTY-

TOB TPAXKIAHCKOTO OOIIECTBA, BOBJICUCHUE IPaKIaH B OOIIECTBCHHYIO

JKU3HB CTPaHbl, 3aIUTY MpaB U CBOOOJ TPaKAaH M CO3AAHHE JEMO-

KpaTHIecKoTo QyHIaMEHTa POCCHICKOHN MOTUTUYECKOW CUCTEMEI.
®DopMBI OOIIECTBEHHBIX OpraHU3aITHi:

ObwecmeenHas opeanuzayusi — COBMECTHAS IEATEIbHOCTD IS
3a0UThl  OOMIMX WHTEPECOB W YCTABHBIX Ieleld OObeIMHUBIIAXCS
TpaXkIaH.

Obuwecmeennoe O0sudicenue — MacCoOBO€ OOIIECTBEHHOE O0b-
eINHEHNE, TPECIeAyIollee COINaIbHbIe, MMOJMUTUIECKIEe U HHBIE 00-
IIECTBEHHO ITOJIE3HBIE [IEJH, TIOIeP)KHUBAEMbIE €T0 YUYaCTHUKAMH.

Obwecmeentblli  HekoMMepueckull ¢Gono — GHOpMUPOBaHHUE
UMYIIECTBA HAa OCHOBE JOOPOBOJIBHBIX B3HOCOB M HMHBIX HE 3aIpe-
IICHHBIX 3aKOHOM IIOCTYIUICHMM M HCIIOJb30BaHUE €ro Ha oOIe-
CTBEHHO MOJIE3HBIE LEIH.

Obwecmeennoe yupesicOeHue — OKa3zaHHE KOHKPETHOTO BHA
YCIIYT, OTBEYAIOIIUX UHTEPECAM YUACTHUKOB.

Opean 0buecmeenHol camooesmeIbHOCHU — COBMECTHOE pe-
IIEHUE COIHMAIBHBIX MPOOJEeM, BO3HHUKAIONIUX Y TPAKIAH MO MECTY
JKUTENILCTBA, Pa0OThl WK yueObl. OOIIeCTBEHHBIC 00hEIUHEHHUS TaK-
)K€ Pa3IMYaloTCs 10 TEPPUTOPUATBHON cepe NeATeIbHOCTH, B YacT-
HOCTH, OHU MOTYT OBITh: OOIIEPOCCUNCKUMH, PErHOHAIbHBIMU, MEXK-
pErHOHaTBLHBIMU U MeCTHBIMU. OOIIEPOCCUUCKUM CUUTAETCS 00beIu-
HeHue, chepa JeHCTBUS KOTOPOro PAaCpPOCTPAHSAETCS Ha TEPPUTOPUU
Oosiee MOJIOBUHBI CyObekTOB Denepaiii U UMEET TaM CBOH CTPYK-
TypHBIC TIOJIpa3jiciicHus. PernoHaabHOoe OOBECIUHEHHE JCHCTBYET
Ha TEPPUTOPUHU OIHOTO cyObekTa Poccuiickoii denepanuu, Mexperi-
OHAJIBPHOE — Ha TEPPUTOPHUH MEHEE MOJIOBUHEI CyOhekTOB Denepanum,
MECTHOE OCYIIECTBIISIET CBOIO JEATEIBHOCTh B TIPEeNiax OpPraHoOB
MECTHOT'O CaMOYTIPaBJICHHUS.

Ilamyto zpynny COCTaBISIIOT TIpaBa, CBS3aHHBIE CO CBOOOIOU
cobpanwmii. Tak, B ct. 31 KoHcturynuu P® 3akperuieHo mpaBo rpax-
JlaH COOMPATHCS MUPHO, 0€3 OpYKHsl, IPOBOJUTH COOpaHUs, MUTHHTH,
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JIEMOHCTpPALIMH, IIECTBUS U NMUKETUPOBaHUE. B LensaX HeAomyIeHUs
HapyIIeHHsT KOHCTUTYIIMOHHBIX IpaB TPaXIaH ITaHHbIE COOpaHHUs
JIOJKHBI MUMETh YBEJOMMTEIBHBIM WM pa3pelIUTENIbHBIA XapakTep.
3a HapyIIeHne TOpsAKa MPOBEIeHUS COOpaHWH, MHTHHTOB, EMOH-
CTpaluii, MIECTBU W MUKETUPOBAHUSA NPEIyCMATPHUBACTCS aJMUHU-
CTpaTHBHAs, a B CIIy4asx BBICOKOW OOIECTBEHHOI OMAcCHOCTH M yTO-
JIOBHAs1 OTBETCTBEHHOCTb.

IIpaBoBoe perynupoBaHME MeEXaHU3Ma peanu3alud Ipasa
TpaXAaH Ha CBOOOMY COOpaHWH KakK HENb3s JydUIle HILUTIOCTPHPYET
HEJIETKUH TyTh IOPUANYECKOW HAyKH M TPAKTUKA OT (QOpMaibHO-
JOTMaTHYeCKOTro MoaX0/1a K 00beKTUBHO-peanucTuieckomy. [lopsaok
NpOBeIeHHs MyOIIMYHBIX MEpONpUsATHI Ha Tepputopuu PO ycraHOB-
nen GenepanbapiM 3akoHOM 0T 19.06.2004 Ne 54-D3 «O cobpanusx,
MUTHHTaX, IEMOHCTPALIUAX, IIECTBUAX U MUKETUPOBAHUAXY, KOTOPBIN
1oJ| MyOIMYHBIM MEPOTIPUATAEM TMOHUMAET OTKPBITYIO, MHPHYIO, J10-
CTYIHYIO Ka)XIOMy, TIPOBOJUMYIO B opMe coOpaHusi, MUTHHTa, Jie-
MOHCTpAIINH, IIECTBHSI M MUKETUPOBAHHS JTUOO B Pa3ITUUHBIX COYe-
TaHUSIX 3TUX (HOPM aKIHIO, OCYIIECTBISIEMYIO 110 MHUIIMATHBE TPaxK-
nmaH Poccutickoit deneparuy, MONMUTHISCKUX NMApTHH, APYTUX 0OIIe-
CTBEHHBIX U PEITUTHO3HBIX 00bETUHEHHIA.

Lenpro MyOIMYHOTO MEPONPUATHS SBISAETCS CBOOOTHOE BEHIpa-
JKeHHe W (QOpMHUpPOBaHME MHEHHI, a TaKXKe BBIIBIDKEHHE TPeOOBaHHI
M0 PA3JIMYHBIM BOMPOCAM MOJIUTHYECKOWU, SKOHOMUYECKOU, COLUab-
HOHI U KyJIbTYPHOM >KM3HU CTPaHbl U BONPOCAM BHEUIHEH MOJUTUKH.
3aKOH perjiiaMeHTHPYET MPOBEJCHUE CICAYIOMINX BUAOB ITyOIUUHBIX
MEPONPHUATHHN:

cobpanus — COBMECTHOTO TPUCYTCTBHS TpaxKJaH B 3apaHee
OTIpeZIeICHHOM MECTE M B 3apaHee ONpeesIeHHOe BPeMs ISl KOJUIEK-
TUBHOTO 00CY)K/IEHUS U PEIIEHUs KaKUX-TH0O0 BOIIPOCOB;

mumuHea — (HOpPMBI OPraHU30BAHHOTO BBIPAKEHUS OOIIECTBEH-
HOTO MHEHWSI, MACCOBOM TIOJIEPKKH PE30ITIONHH, TpeOOBaHUH U Ipy-
rux oOpalleHuil rpaxiaH, MPOBOJUMON B 3apaHee ONpeAeTICHHOM
MECTE U B 3apaHee ONpPENETICHHOE BPEMS;
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oemoncmpayuu — GHOpMbl OPraHU30BAaHHOT'O BBIPAKEHHSI KOJ-
JIEKTUBHOTO U WHAWBUAYaJIHLHOTO MHEHHUS 110 JIIOOOMY BOTIpOCy 001ie-
CTBEHHOM M rOCYAAPCTBEHHOH JKH3HH;

wecmeusi — (POPMBI JEMOHCTPALIMH, IPOBOAMMON IIyTEM Tepe-
JIBIKEHMS I'paXk/iaH I0 3apaHee ONpeieICHHOMY MapuipyTy;

nuxemupoganusi — (HOpMBl MyOJHMYHOTO BBIPAKEHHS KOJIJICK-
TUBHOTO WJIM MHIMBUAYaJbHOTO MHEHHS, OCYLICCTBIIsIEMON Oe3 mie-
CTBHS U 3BYKOYCWJICHMS ITyTE€M Pa3MEIIECHUS TPaKAaH y MUKETHpYe-
MOTr0 O0BEKTa M HCIIOJIb30BAHUS IUIAKaTOB, TPAHCIAPAHTOB M HMHBIX
CPEICTB HAIJIAOHON aruTaluu.

I'ocymapcTBO rapanTupyeT NpaBO Ha NPOBEICHHE ITyOIMYHBIX
Mmeponpustuil. ['ocynapcTBeHHbIe W OOIIECTBEHHBIE OpraHU3alMU,
JOJDKHOCTHBIE JIMIA HE BIOPABE MPEISTCTBOBATH 3TOMY. 3ampelleHue
BO3MOXXHO TOJIKO B CTPOIO OIpaHMYCHHBIX ciy4dasx. JIroOwle Hempa-
BOMEpPHBIE JIEUCTBUSL OPraHOB T'OCYJAapCTBEHHOW BIIACTH, OpPraHOB
MECTHOT'O CaMOYIIPaBIEHUS U JOJKHOCTHBIX JIMII, YIIEMIISIOIINE Ipa-
BO Ha MyOJIMYHBIE MEPOTIPUSITHUS, MOTYT OBITH 00XKaJIOBaHEI B CY/I.

Illecmasa zpynna TipaB CBsi3aHa C y4yaCTHEM TIpaKAaH B OCY-
miecTBiIeHU: npaBocyaus. B 4. 5 cr. 32 Koncturynuu PO ormeuaer-
cd, 4To «rpaxzaaHe Poccuiickoil denepanuu UMEIOT IPaBO y4acTBO-
BaTh B OTMPaBJICHUHU MpaBocyaus». ['paxnanam Poccun pasperraercs
3aHUMATh JOJDKHOCTU CyZAeH, MPUCSKHBIX M apOUTPaKHBIX 3acenaTe-
neit. JlaHHOE TIpaBO TECHO CBsI3aHO C TIEPBOM TPYMIIOHN MpaB U (PaKTH-
YECKH SIBJISIETCS] MX MTPOJOJIKCHUEM.

[anHoe mpaBo peanusyeTcs, MPEXAe BCEro, Yepe3 MHCTUTYTHI
NPUCSDKHBIX U apOUTPaXKHBIX 3acenareneil. JlaHHble HHCTUTYTHI pery-
nupytorcst ¢enepanbHbiMA  3akoHaMu oT 20.09.2004 Ne 113-03
«O mpuCSHKHBIX 3acenaTensx (eaepanbHBIX CYIOB OOLIECH FOPUCIUK-
uun B Poccuiickoii ®enepammu» u ot 30.05.2001 Ne 70-03
«O0 apOuTpakHBIX 3acemaTensix apOUTPaXKHBIX CYIOB CYOBEKTOB
Poccuiickoit ®enepaunn».

Nmerotcs u gpyrue, o0IiecTBEHHbIE, OPMBI peaar3aliiy paBa
TpaXJIaH y4yacTBOBAThH B OTIIPABIECHUH MIPABOCYANA.
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B Poccuiickoii ®enepauuu OEHCTBYET TIJIABHBIA NPUHLIMI:
oTBedasi HEOOXOAUMBIM TPEOOBAHUSAM, TPAKIAHIH MOXKET CTaTh IPO-
(hecCHOHANBHBIM CY/IbEH.

Cedbman zpynna ompefeNsieT MpaBa TpakJaH 00pamaTbes
B OpPTaHbl TOCY/IapCTBEHHOW BJIIACTH U MECTHOT'O CAMOYIIPaBICHUS U
3akpersiercs B ¢t. 33 Konctutynuu P®. /lanHbIe MpaBa rpaxaaHe
MOTYT peajJu30BhIBATh KaK MHANBHUIYAIHHO, TaK U KOJUIEKTUBHO.

3akperuieHHOe MpaBO SBJISETCS BaXKHBIM CPEICTBOM OCY-
IIECTBJICHUS W 3aIIUTHI APYTUX MpaB U CBOOOJ TpaxkaaH, yKperuie-
HUS CBsI3e€H HACENEeHHS C TOCYIJapCTBEHHBIMH M MYHHIIUIIAbHBIMU
OopraHaM¥, y4acTHs TPaXIaH B yNMPaBIECHUU IeNaMH TOCYIapCTBa.
OOpameHust TpakJaH B TOCYJapCTBEHHBIE OPTaHbl U OPTaHBI MECT-
HOTO CaMOYTIPaBJIEHHUS CIOCOOCTBYIOT YCHIIGHHIO KOHTPOJIS Hapoaa
3a UX JesTeNbHOCTHIO, 00phOe ¢ OIOPOKPATH3IMOM U KOPPYIIIUEH.

[IpaBy rpaxkgan Ha TUYHOE OOpalleHre, HANIPpaBlIeHHEe MHINBU-
IyaTbHBIX W KOJJIEKTUBHBIX OOpaIeHHuii COOTBETCTBYET 00sS3aHHOCTh
OpPTraHoOB W JOJDKHOCTHBIX JIAI, KOTOPEIM OHH HaNpaBJiCHBI, BHUMa-
TENbHO, B YCTAaHOBJIEHHOM IIOPSAKE M B YCTAHOBICHHBIC CPOKH
pPacCMOTpeTh WX W NPHHATH 1O HUM 3aKOHHBIE U OOOCHOBAaHHBIS
pelieHusl.

[Honoxenust cr. 33 Koncturyuuu PO KOHKpEeTH3UpYIOTCA
B ®enepansHoM 3akoHe oT 02.02.2006 Ne 59-@3 «O mopsiake pac-
cMoTpeHwst obpaieHuit rpaxkaan Poccuiickoit deneparumy.

Brigensercs Tpu Bua OOpallleHHN: TPEUIOKEHUE, 3asiBICHUE
U kajoba.

IIpeonooicenue — peKOMEHIANUSI TPaKAaHWHA IO COBEPIICH-
CTBOBAaHMIO 3aKOHOB M HMHBIX HOPMATHBHBIX INPABOBBIX aKTOB, JES-
TEJIBHOCTH TOCYJaPCTBCHHBIX OPraHOB U OPraHOB MECTHOTO CaMo-
VIPaBICHHs, PAa3BUTHIO OOIIECCTBCHHBIX OTHOIICHHUM, YJIYYIICHUIO
COILMAIbHO-3KOHOMHUYECKOW M MHBIX cep AesITeIbHOCTH ToCy1apCTBa
1 00IIIecTBa.

3asenenue — mpocrda TpaKIaHUHA O COJACHCTBUH B PeaIh3aIliu
€ro KOHCTHTYIIMOHHBIX MPaB U CBOOOJI MJIM KOHCTUTYIIHOHHBIX IPaB U
cBO0OO IPYIrHX JIHII, JM00 COOOIICHHE O HAPYIIEHUH 3aKOHOB M MHBIX
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HOPMATUBHBIX MPaBOBBIX aKTOB, HEJOCTaTKaX B paboTe rocynap-
CTBEHHBIX OPraHOB, OPraHOB MECTHOTO CAMOYIPABJICHHS U JOJDK-
HOCTHBIX JIMI, JHOO KpPUTHKA JESATEIbHOCTH YKa3aHHBIX OPTraHOB
Y JTOJDKHOCTHBIX JIHII.

JKanoba — npockda rpakJaHUHA O BOCCTAHOBJICHUY WIIU 3allld-
TE €ro HapyUICHHBIX MpaB, CBOOOJ WIIM 3aKOHHBIX WHTEPECOB JIHOO
npas, CBOOO/I MJIM 3aKOHHBIX HHTEPECOB APYTUX JIUII.

I'paxknane MMEIOT MPaBo OOpaIaThes JIMIHO, & TAKXKE HAIpaB-
TSTh HMHAMBHUIYAJIbHBIE W KOJUIGKTUBHBIE OOpAaIleHHs B TOCyAap-
CTBCHHBIC OPTaHbl, OPraHbl MECTHOTO CAMOYIMPABICHUS U JOJIKHOCT-
HBIM JIAIIAM, Peau3ys IpaBo Ha oOpalieHrne CBOOOIHO U TOOPOBOIIH-
HO. [Ipy 3TOM OCYyIIECTBICHHE TpaXKIaHAMH TpaBa Ha oOOpaieHHe
HE JIOJDKHO HapyIaTh MpaBa U CBOOOABI APYyruX Jnuil. PaccMoTpeHune

oOpalneHuil rpaXkKaaH OCYIIEeCTBISIETCS OeCIIIaTHO.
[NomuTHyeckue npaBa U CBOOOIBI IPEICTABIICHBI HA PUCYHKE.

Kaxaomy rapantupyetca ceobona
Mbicnu 1 cnosa
(4.1,2,3 cT.29)

Mpaso rpaxaaH Poccun cobupatbes
MUpHO, 6€3 opyXus, NPOBOANTL
cOBpaHusl, MUTUHIY U [IEMOHCTpaLnK,
WeCTBUA W NMKeTUPOBaH1e
(cT.31)

Mpaso rpaxaaH Poccum yyacTeoBaTh
B ynpasreHum fenamu rocyaapetsa
KaK HernocpeacTBEHHO, Tak 1 Yepe3

cBOMX npeacTaBuTenent (4.1 cT.32)

Kaxabii umeet npaso ceoboaHo
uckaTb, NepefasaThb, MPOU3BOAUTL U
pacnpocTpaHaTb UHGopmaLuio
NioBbIM 3aKOHHBIM cnocobom
(4.4 cT.29)

Kaxabiil umeet npaso Ha
ofbeanHeHme, BKNio4as Npaso
[co3aaBaTh I'IquJeCCMOHaﬂthle COK3bl|
ANA 3aWMTbl CBOMX UHTEPECOoB
(cT.30)

YcraHoBneHHble
8 KoHcrutyuuu Poccun
BO3MOXHO CTU N,
06beaANHATLCS MO CBOUM
WHTEpEcaM 1 Lensm,
y4acTeoBarb B 06L4ECTBEHHO-
MNONUTUYECKON XKU3HU, B
ynpaeneHum rocyaapcTeom

paxxaaHe Poccuu umetot npaso
n3bupaTb M BbiTb M3BpaHHbIMK B
opraHbl rocyaapcTBEHHOM BNacTu u
opraHbl MECTHOTO CamoynpasneHus, a
Takke y4acTBoBaTb B pepepeHayme
(4.2,3 c1.32)

paxgaHe Poccun umeroT pasHblii
AOCTYN K rocyAapcTBeHHOM cnyxbe
(4.4 c1.32)

lMpaso rpaxaaH Ha obpallexve
(MHAMBUAYaNbHO W KONMEKTUBHO) B
rocyaapcTBeHHble opraHbl U opraHbl
MecTHOro camoynpasnenus (cT. 33)

paxpaaHe Poccum umerot npaso
y4yacTBOBaTb B OTNpaBfeHuun
npasocyaus (4.5 c1.32)

[lomurnueckue npaBa u CBO60,HI>I
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Oco0eHHOCTH MOJIUTHYECKHX TIPAB U CBO0OT

OcHoBHass 0COOCHHOCTh MOJUTHIECCKUX MPaB U CBOOO 3aKIIIO-
YaeTcsl B TOM, YTO OHHM CaMbIM HETIOCPEICTBEHHBIM 00pa30M CBS3aHBI
C OpraHu3aledl U OCYILECTBJICHHEM IIOJIMTHYECKON BIIACTU B IOCY-
JapCTBE, XapaKTEPU3YIOT MIOJIOKEHNE JIMYHOCTH B MTOJUTUIECKUX OT-
HOLICHUAX M 00NafaoT SIPKO BBIPAKEHHBIM IOJIMTHUECKUM COJEpIKa-
HUeM. Bce 3To mo3BOJIsIeT BBIAENUTH cleyrouye Haubosee oOmue
XapaKTEPUCTUKHU TIOIMTUIECKUX TIpaB M CBOOOA TpakmaH Poccuiickoit
®Denepanuu:

1) monmuTHYECKHE TpaBa U CBOOO/BI SBISIOTCS CPEICTBOM pea-
nu3auuu HaponosiacTus B Poccuiickoit denepanuuy;

2) TOJUTHYECKHE TIpaBa U CBOOOIBI SIBJSIFOTCS CIIOCOOOM IMpH-
BJICYCHHS KaXKIOI0 TPaKAaHUHA K YYaCTHUIO B PEAM3ALMH KaK rocy-
JapCTBEHHOW BIIACTH, TAK U MECTHOT'O CAMOYIPaBIICHUS;

3) B oTJIMYKE OT IPaKAaHCKUX (JIMYHBIX) IIPaB U CBOOOI, KOTO-
pble MPHUHAAJNEKAT KKIOMY YEJIOBEKY KaK OMOCOLMAIBbHOMY CYIIe-
CTBY U WICHY TI'PaXJAHCKOr0 OOILIECTBAa, MOJIUTHYECKUE NpaBa, Kak
NPaBUIIO, MPHHAAIEKAT TOJBKO IpakIaHaM NaHHOTO TOCYIapcTBa.
OTH mpaBa MO3BOJISIIOT Y4aCTBOBATh B YIPABICHUHU IOCYJapCTBEHHBI-
MU JleslaMH, B ()OPMHUPOBAHHM OPTaHOB I'OCYAAPCTBEHHOM BIIACTH U
OpPraHOB MECTHOTO CAMOYIIPABJICHUSI.

OCOOCHHOCTh MOMUTHYECKAX TPaB M CBOOOJ 3aKIIOYaeTCs B
TOM, 4YTO 06na[1aH1/Ie HUMHU, B OTJIMYUC OT JIMYHBIX IIpaB U CBO6OI[, mpu-
HaIJIekKAIUX KaXIOMY YeJIOBEKY KaK COUAIBLHOMY CYIECTBY H UJie-
HY TPa)KAaHCKOTO OOIECTBa, HANPSAMYIO 3aBUCHT OT MPHHAJIEKHO-
CTH 4eJIOBEeKa K TPaXKIAaHCTBY JIaHHOTO TOCyAapcTBa. DTa 0COOEHHOCTh
00YCJIOBJICHA TEM, UTO PEeaT3aIHsl TIOTMTHUYECKUX MPaB v CBOOO]] CBsI3a-
Ha C OCYILIECTBJICHHEM MOJIMTUYECKOM BIACTH B TOCYIaPCTBE.

Takum 00pazom, pacCMOTpEHHE TaKOW BaXHOW TPYIIIBI TIPaB U
cB00OM, KaK MOJUTHYECKHE, SBISIETCA HadallbHOW 0a3oil, pyHIameH-
TOM JUId Tocienyroiieh, oonee auddepeHInPOBaHHON, TIATEIbLHON
paboThl, HEOOXOAMMOM ISl TIOHUMAaHHS TOTO, YTO JK€ MOXKET OXpa-
HATB, 00ECTIeurnBaTh TOCYIaPCTBO U €ro opraHsl. Bee mpaBa yenmoBeka
SABJIAIOTCA YHHUBCPCAJIBHBIMU, HC3aMCHHMBIMH, B3aWMOCBA3aHHBIMU
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Y B3aHMO3aBHCHUMBbIMU. KaxIbIlli 4elloBeK HOJDKEH IT0JIh30BaThCs
HE TOJBKO TPaKITaHCKUMH, HO U IIOJIUTHYSCKHMH, COIHAILHO-
SKOHOMHYECKIMH M APYTUMH TpaBaMH M CBOOOIAaMH, IMOCKOJBKY,
KaK U3BECTHO, HJIea] CBOOOIHOM JIMYHOCTH, HE3aBUCHMOW OT CTpaxa
Y HYX/IbI, MOXKET OBITh JOCTHTHYT TOJIBKO B TOM CIIy4ae, €CIIi TOCY-
JApCTBOM OYAyT CO3MaHBI TaKWe YCIOBHA, MPH KOTOPBIX KaKIBINA
CMOJKET ITOJTh30BaTHCS BCEMH CBOMMU TIpaBaMHu M CBOOOIaMHU.

KoHTposbHbIE BONIPOCHI

1. JTaiiTe ompeneneHne NOJUTHUIECKUX TIPaB U CBOOO/I.

2.Yem moiMTHYECKHE IpaBa U CBOOOIBI OTJIMYAIOTCS OT JIMY-
HBIX I1paB?

3. HazoBuTe BUIIBI MOIUTHYECKHUX TIPAB ¥ CBOOO.

4. Kakue moiuTHyecKue npasa U cBoOoAb! 3akperieHsl B Kon-
crutyun PO?

5.B dem 3akmo9arOTCS OCOOCHHOCTH IOJMTHYECKHX TpaB M
cBobon?

§ 2.4. DxoHOMHMYeCKHE, COUNATBbHBIE H KYJIbTYPHBIE
npasa u cBO0ObI

DOKOHOMHUYECKHE, COLMANTLHBIC M KYJIBTYpPHBIE TpaBa U CBOOOIBI
YeNoBeKa M TpakAaHWHA 00pa3yroT 000COOJICHHYIO TPYIITY KOHCTH-
TYLIMOHHBIX TpaB ¥ cB000. OHU 3aTparuBaroT pa3iudHbe chephl ye-
JIOBEYECKOH JKM3HU, TAKHE KaK MpPEANPHHUMATENbCKAs U WHAsl 3KOHO-
MUYECKas JAEATENLHOCTD, MPABO COOCTBEHHOCTH, TPYI, OTIBIX, 310PO-
Bbe, oOpasoBaHue. JlaHHBIe MpaBa HaleJIeHbHl HAa MaKCHMalbHOE
NpeZ0CTaBIICHNE BO3MOKHOCTEH /ISl KaXK/I0T0 4iieHa o01ecTBa 0ba-
JIaTh U MOJIb30BATHCSI MATEPUATLHBIMH OJlaramMu.

ConmanbHO-9KOHOMUYECKHE MpaBa U CBOOOJIBI, 3aKpEIICHHbIC
B Koncrurynuu P®, 0051a1a10T CieIyOIMUMU IPU3HAKAMH:

— 3aBHCHMOCTh WX peallu3allid OT SKOHOMHYECKHX, MaTepu-
AIbHBIX, (PUHAHCOBBIX U OPraHU3ALMOHHBIX BO3MOXKHOCTEH rocynaap-
CTBa;
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— IPUHAIICKHOCTH KKJOMY YEIIOBEKY;

— aJipecHasi HaIlPaBIEHHOCTh HEKOTOPHIX IPaB Ha OIMpeAeIeH-
HYO KaTeTOPHIO JIHII.

ConnanbHO-9KOHOMUYECKHE M KYJIbTYpPHBIE NpaBa M CBOOOIBI
3akperieHsl B cT. 3444 Koncrurynun PO.

Cratps 34 Koncturyuun PO 3akpemnsieT, 4TO «KaKIbIi
MMeEeT MpaBo Ha CBOOOJHOE HCIONB30BAaHUE CBOUX CIIOCOOHOCTEH
Y UMYILIECTBA JJISl NPEANPUHUMATEIbCKON U HHOU HE 3alpelieHHON
3aKOHOM 3KOHOMMHYECKOH aesaTenrHOCTH». B ctathe 2 'K PD co-
NEPXKUTCS OIpeeieHue MpeanpUHIMATEIbCKOW NEsITeNhbHOCTH —
«CcaMOCTOsITeNbHAsA, OCYIIECTBIIsIeMas Ha CBONH PUCK JI€ATENbHOCTbD,
HaIpaBJICHHAs Ha CHCTEMAaTHYECKOE MOJTy4yeHHe MPUOBUIH OT TOJb-
30BaHUA UMYIIECTBOM, IIPOJIAXXKH TOBAPOB, BBHITTOITHEHUS pabOT Wil
OKa3aHUs yCIyT JIMIAMHU, 3apeTHUCTPUPOBAHHBIMU B 3TOM KadecTBe
B YCTAHOBIICHHOM 3aKOHOM TIOPSIIKE).

[IpaBoM Ha ocymiecTBIEHHE IKOHOMHYECKOH AESITETHHOCTH 00-
JanaroT Jto0bIe JIHIA, He OTpaHHMYCHHBIC 3aKOHOM B CBOEH MPaBOCIIO-
COOHOCTH.

CornacHo cT. 18 'K P® rpaxmane MOryT 3aHUMAaThbCs MPEJ-
MIPUHAMATENBCKON W JIFO00W WHOW HE 3alpelieHHOW 3aKOHOM JIes-
TEIBHOCTBIO; CO3/IaBaTh IOPUAMYECKHE JIMIA CAMOCTOSTENILHO WIIH
COBMECTHO C JPYTMMH TpaXJaHAMHU W IOPUIMYECKHMHU JIMIIAMHU; CO-
BEpIATh JII0ObIE HE TIPOTHBOPEUAIe 3aKOHY CIEIKH U y4acTBOBaTh
B 00s3aTeIbCTBAX.

Koncturynueir PO 3akperuieHo copep:kaHue MpaBa YacTHOM
coOctBeHHOCTH. Kakplii BIpaBe WMETh MMYIIECTBO B COOCTBEHHO-
CTH, BJaJIETh, NOJH30BAThCS M PACIOPSDKATHCS UM KaK €IUHOIMYHO,
TaK U COBMECTHO c ApyruMu juuamu (4. 2 ct. 35 Koncturyuuu PO).
[IpaBoMouMe BiIajieHUs] COCTOUT B (PaKTHUECKOM 00JaJaHUU OOBEK-
TOM, TIPAaBOMOYHE TTOJIb30BAHUS — B TIOMYYEHHUH O3B OT OOBEKTa, a
MIPAaBOMOYHNE PACTIOPSKEHHSI — B COBEPIIEHUH PA3IUYHBIX CAEIOK IO
MOBOJy 00BEKTa MpaBa COOCTBEHHOCTH.
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B KoHctutyuuu P® ycranaBnuBaroTcs CIEAYIOIIHUE NPaBOBHIE
rapaHTyy IpaBa 4YacTHON COOCTBEHHOCTH:

— HUKTO HE MOXeT OBbITh JIMILIECH CBOEr0 UMYIIECTBA HHAYE KaK
IO PELICHUIO Cya;

— NPUHYAUTEIbHOE OTUYYXKACHHE HUMYINECTBa MAJIs rocynap-
CTBEHHBIX HY)XI MOXET OBbITh IPOMU3BEICHO TOJIBKO IPU YCIOBUH
IPEIBAPUTEIBHOrO U PAaBHOLIECHHOTO BO3MEIICHUS.

l'ocynapcTBo mpu3HAaeT M TapaHTHPYET IPaBO OINPEIEIATh,
4yT0 OyJeT ¢ ero COOCTBEHHOCTHIO mociie cMeptu. IlpaBo HacienoBa-
Hus rapaaTupyercs (4. 4 cr. 35 Koncrurymun POD).

Ucxons u3 ct. 18 'K PO, HacnenoBarh u 3aBemaTh IMYIIECTBO
BXOAMT B COAEpkaHue mpaBocnocoOHocTH. HacnencTBeHHBIM mpaBo-
OTHOLUEHUSM MOCBALEeH mAThiil pazgen 'K PO, B kotopom ycraHas-
JMBAIOTCS OOLIHME MOJIOKEHUS O HAacIeIOBAHUH, MOPSIOK HACIEI0Ba-
HUS 110 3aBELIAHHI0 U IO 3aKOHY, MOPSAAOK MPUOOPETEHHs Hacien-
CTBa, HACJIEIOBaHUE OTJCIBHBIX BUAOB UMYIIECTBA.

OtnenbHoi ctatheil B Konctutyuuu P® 3akpemssiercs mpaBo
4acTHOH COOCTBEHHOCTH Ha 3eMiI0. ['paxknaHe u X oObeAMHEHHSA
BIIpaBe UMETHh B YaCTHOI coOCTBeHHOCTH 3eMio (4. 1 cT. 36 KoHcTh-
Tynu PO).

Cormacuo 4. 2 cr. 36 Koncturynuu PO BrmajgeHue, moib30Ba-
HUE U PAaCIOpPSDKEHHME 3€MIIEM M JPYTrMMHU HNPUPOAHBIMU pECypcaMu
OCYILECTBISIOTCS UX COOCTBEHHHKaMU CBOOOIHO, €CITM 3TO HE HAHO-
cuT ymiepba OKpyKarolied cpefie M He HapyllaeT MpaB M 3aKOHHBIX
HWHTCPECOB UHbBIX JIUII.

Conepxanne TPyAOBBIX TpaB B Poccum mpeTepriesio 3HaA4YH-
TenpHbIe M3MeHeHusI, HaunHas oT Koncturyruu PCOCP 1918 rona,
rie obuto 3akperieHo — «PCOCP npuzHaeT Tpy 00sI3aHHOCTBIO BCEX
rpaxzaaH Pecniy6nuku v mpoBo3riamaet Jo3yHr: «He Tpynsammiics, na
He ecT!», 1o Koncrurymmm 1993 rona, rae 3akperuieHo — «Tpyn cBo-
6onen».

[IpaBo Ha TPy MO3BOISIET YEIOBEKY CAMOCTOSTENHHO MOTydaTh
HEOOXOMMbIe MaTepHallbHble Oyiara juisi sku3Hu. boiee moppoOHO
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KOMIUIEKC TPYIOBBIX OTHOWIEHHH peryiaupyercs TK P®, xoropsril
IIPOBO3IJIAIIAET LIEIH TPYAOBOIO 3aKOHOAATENILCTBA:

— YCTaHOBJIEHHE T'OCYJApCTBEHHBIX I'apaHTUIl TPYAOBBIX IIPaB
1 CBOOOJ TpakIaH;

— co3JaHne ONaronpuATHBIX YCIOBUH TPY/a;

— 3aIIyTa IPaB ¥ HHTEPECOB paOOTHUKOB M paboTomaTeNeH.

Kaxmprit mmeeT mpaBo CBOOOIHO pacIiopsKaThCsl CBOUMH CITO-
COOHOCTAMH K TPYyHLy, BHIOMpATh POA MEATENHHOCTH H TPOdheccuro
(1. 1 cr. 37 Koncrurymum P®). UenoBek mmeer nmpaBo Kak paboTarsp,
TaKk ¥ He paboTaTh, OH CBOOOJIEH B BEIOOpE pabOTHI, HAJENEH MIPaBOM
NPEKPaTUTh TPYAOBBIC OTHOILEHHS IO COOCTBEHHOI1 BOJIE.

CBoOonia Tpya IpearosaraeT Takxke 3amnpeT NPUHYIUTEIbHOTO
tpyna (4. 2 cr. 37 Koncrutrymun P®). B coorserctBuu ¢ TK P® mox
NPUHYOUTENbHBIM TPYIOM IOHHUMAETCSl BBIOJIHEHHE paOOThHl IMOJ
yIrpo30il NPUMEHEHHUs] Kakoro-mubo Haka3zaHUs (HACHJIbCTBEHHOTO
BO3/ICHCTBHUSA), B TO BPeMs KaKk B COOTBETCTBUU C (heAepabHbIMU 3a-
KOHaMHU paOOTHUK UMEET MPABO OTKA3aThCs OT €€ BHIIIOJHECHUS.

Kaxzplii ©MeeT MmpaBo Ha TPYA B YCJIOBHSX, OTBEYAIOLINX Tpe-
0oBaHMSAM 0€30TACHOCTH W TUTHEHBI, HA BO3HATPAXKCHHE 32 TPy 0e3
Kakoil Obl TO HU OBUIO JUCKPUMHMHALMK U HE HWXKE yCTAaHOBJIEHHOTO
(eneparbHBIM 3aKOHOM MHHHMAIIFHOTO pa3Mepa OIiaThl TPYy/ia, a Tak-
JKe MPaBO Ha 3amuTy oT 6e3padoTwuiibl (4. 3 ct. 37 Koncturynuu PD).

HpI/ISHaeTCH IMpaBO HAa UHAUBUAYAJIbHBIC U KOJUJICKTUBHBIC TPY-
JOBBIC CIIOPBLI C MCIIOJB30BAHUEM YCTAaHOBJICHHBIX (be[lepaJ'H)HbIM 3a-
KOHOM CIIOCOOOB WX pa3pelIeHus, BKIOYas MpaBO Ha 3a0acTOBKY
(4. 4 ct. 37 Koncturyuuu PO).

Kaxnaprit umeer npaBo Ha oTaeix (4. 5 cr. 37 Koncturymum
P®). Bpems otapixa — Bpemsi, B Te4€HHE KOTOPOT0 pabOTHUK CBOOO-
JIEH OT WCIIOJIHCHHSI TPYIOBBIX O0SI3aHHOCTEH W KOTOPOE OH MOXKET
UCIIOJIb30BaTh IO CBOEMY YCMOTpEHHWIO. Bujgamu BpeMeHH OTAbIXa
SIBIISIFOTCS .

— TIepephIBbI B TeUSHHUE paboyero JHs (CMEHBI);

— e)XeTHEBHBIN (MEXTyCMEHHBIN) OT/IBIX;

— BBIXOJIHBIE JHHU (€KeHEeAETbHBIN HePEPHIBHBINA OTIBIX );
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— Hepaboune Mpa3gHUYHbIE THU;

— OTITyCKa.

MaTepHuHCTBO M IETCTBO, CEMbSI HAXOSATCS IO 3all[UTOM TOCY-
mapcrBa (4. 1 ct. 38 Koncrurynuun P®). CormacHo CemeitHOMY KO-
nexcy P® Bompockl MaTepwHCTBA, OTIIOBCTBA, BOCIHTAHUS, 00pa3o-
BaHUS JIETEH W IPyTHe BOMPOCHI KU3HU CEMBHU PEIIAIOTCS CYIpyraMu
COBMECTHO HCXOHA W3 MpPUHIMNA uX paBeHcTBAa. Cynpyru o0si3aHBI
CTPOUTH CBOM OTHOIICHWS B CEMbE Ha OCHOBE B3aMMOYBaXKEHUS W
B3aMMOTIOMOIIIM, COJEHCTBOBATH OJATOMONYYHI0 M YKPEIUICHHIO Ce-
MBbH, 3200TUTHCS O OJTATOCOCTOSHUH U Pa3BUTHH CBOUX JETEH.

CeMeliHOE€ 3aKOHOJATENECTBO MCXOAUT W3 HEOOXOIUMOCTH
YKpEeTUIeHUs] CEMbH, TIOCTPOCHUSI CEMEHHBIX OTHOIIEHUH Ha YyBCTBAX
B3aMMHOM JTIOOBU M YBa)KCHHS, B3aWMOIIOMOIIM M OTBETCTBEHHOCTHU
mepes CeMbeld BCEX €€ UICHOB, HEIOIYCTHMOCTH IPOWU3BOIBHOTO
BMEIIATEIhCTBA KOTO-IM0O B JieJla CeMbH, OOeCTeUeHHsT OeCTIpernsT-
CTBEHHOT'O OCYIIIECTBIICHHUS WJICHAMH CEMBU CBOWX IIPaB, BO3MOXHO-
CTH Cy/IeOHOM 3aIUThI TUX TPaB.

PerynupoBanue ceMeWHBIX OTHOLICHHM OCYIIECTBIISIETCA B CO-
OTBETCTBUHU C MPUHIUIAMA JTOOPOBOIBHOCTH OPAaYHOTO COI03a MYK-
YUHBI W KEHIIWHBI, PABEHCTBA NIPAaB CYNPYTrOB B CEMbE, pa3pelIeHus
BHYTPHUCEMEWHBIX BOIMPOCOB 0 B3aUMHOMY COTJIACHIO, MPHOPUTETA
CeMEHHOr0 BOCIIUTAHUS JIeTel, 3200Thl 00 UX OJIATOCOCTOSIHUU M pa3-
BUTHU, oOecrieueHust HpI/IOpHTGTHOﬁ 3allIMThI ITPaB U UHTECPECOB HECO-
BCPIICHHOJICTHUX U Hepr,Z[OCHOCO6HBIX YJICHOB CEMBH.

3aboTa 0 eTIX, MX BOCIIUTAHHE — PABHOE MTPABO U 00S3aHHOCTD
ponurtenedd (4. 2 cr. 38 Koncrurynuun P®). PebGeHkoM mpusHaeTcs
JUI0, HE JOCTUTIIIee Bo3pacTa 18 set (coBeprieHHoeTHs ). Poaurenn
HECYT OTBETCTBCHHOCTE 3a BOCIIMTAHHUEC U PA3BUTHUEC CBOUX IleTefI. Ounn
00s13aHBI 3a00TUTHCS O 3JI0POBbE, GPUIUIECKOM, TICHXHUECKOM, JTyXOB-
HOM "W HPaBCTBCHHOM Pa3BUTHU CBOUX }IeTeﬁ. PO)II/ITeJ'II/I HUMCIOT IIpe-
HMYIICCTBEHHOC IIpaBO Ha BOCIHUTAHUC CBOUX }IeTeﬁ nepea BCEMU
IpyruMu juiiamu. Poaurtenu o0s3aHbl 00€CIIEUUTh MONTYYECHUE ICTh-
MU OCHOBHOT'O O0IIETO 00pa30BaHUs U CO3JIaTh YCIOBUS JIJIS TIOTy4e-
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HUS UMM CcpemaHero (IOoJHOTro) oOmero obpa3oBaHus. PomuTenbckue
IpaBa HE MOT'YT OCYLIECTBIISTHCS B IPOTUBOPEUMH C HHTEPECAMU JETEH.

TpynocnocobHble aetn, mocturmme 18 Jer, mOmKHBI 3a00-
TUTBCA O HETPYAOCNOCOOHBIX pormuTensx (4. 3 cr. 38 Koncturyuun
P®). HerpynocniocoOHbIE COBEpIIEHHOJETHHE IETH O0s3aHBI COnmep-
KaTh CBOMX HETPYIOCIIOCOOHBIX HYKIAIOIIMXCS B MOMOIIM POAUTE-
et ¥ 3a00TUTHCS O HUX.

B kxaxxnom o01mecTBe ecTh JIF0JU, KOTOPbIE B CHIIy €CTECTBEH-
HBIX IPUYMH (3200JIeBaHUS, UHBAJIHIHOCTH H T. 11.) HE MOTYT obecre-
YUTh CBOE cymiecTBoBaHMe. OOmiecTBo OepeT Ha cebsi 00sS3aHHOCTH
3a00TUTBCS O HUX, JUIS TOTO CO3AaeTCsl FOCYIAapCTBEHHAsl CUCTEMa
obecrevyeHns MaTepHalbHBIMU OJaraMu 3a CUeT JIPYTHX WIEHOB 00-
niectBa. KaxkoMy rapantupyercsi coluaibHoe 00ecriedeHne mo Bo3-
pacty, B ciay4ae OOJE3HH, MHBAJIMIHOCTH, MOTEPU KOPMUIbLA, IS
BOCIIUTAaHUS JeTel U B MHBIX CIy4YasX, YCTAHOBJICHHBIX 3aKOHOM (4. 1
cT. 39 Koncruryuuu PO).

CornacHo ®enepanbHoMy 3akoHy oT 17.07.1999 Ne 178-®3
«O rocyIapCcTBEHHON COLMAIIBHON MOMOILKY» TOCYAaPCTBEHHON COLU-
AIBHOW MOMOIIBIO SBIISIETCS MPEJOCTABICHHE MAIOUMYIIUM CEMBbSIM,
MQJIOMMYIIUM OJMHOKO MPOKMBAIOIIUM I'paXJaHaM, a TAKKe WHBIM
KaTeropusiM TpaXKlaH, yKa3aHHbIM B Hacrosmiem demepaibHOM 3a-
KOHE, COLMANIbHBIX NMOCOOUH, COIMANbHBIX AOIJIAT K MEHCHH, CyOcH-
TV, COITUANIbHBIX YCIIYT M )KU3HEHHO HEOOXOJUMBIX TOBApPOB.

Kaxnprit numeet rpaBo Ha xwmtie (4. 1 cr. 40 Koncrurynun PO).
I'paxaane Mo cBoeMy YCMOTPEHHIO U B CBOMX MHTEpecax OCyIIeCTB-
JSIIOT NPUHAUIeKAINE UM JKWJIMIIHBIE [IPaBa, B TOM YHCJIE Paclopsi-
JKarTCsl UMH. ['paxkiane, 3aKOHHO HaxoAsluecs: Ha Teppuropun PO,
MMEIOT MPaBO CBOOOJHOIO BHIOOPA KMIIBIX MOMEIIEHUN Ul MPOXKHU-
BaHMs B KauecTBe COOCTBEHHWKOB, HAHUMATEJIeH MM Ha WHBIX OCHO-
BaHUSIX, MPEIYCMOTPEHHBIX 3aKOHOJATENbCTBOM. HHKTO HE MOXKeT
OBITH TPOU3BOJIHHO JIUIIEH KIITHIIA.

Corznacuo 4. 4 ct. 3 Xumumnoro kojekca PO HUKTO He MOKET
OBITh BBICEJICH W3 JKWIHWIA WIM OIPAaHHYEH B TIPaBe IMOJB30BAHUS
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JKUITUINEM, B TOM YHCJIE B TpaBe TMOIYYCHHS KOMMYHAIBHBIX YCIYT,
WHa4Ye Kak [0 OCHOBAHUSAM U B MOPSAAKE, MPEAYCMOTPEHHBIM (ejie-
paTbHBIMHU 3aKOHAMH.

Kaxiplii uMeeT npaBo Ha OXpaHy 3JI0OPOBbS U METHIIMHCKYIO
MOMOIb. MeJMIMHCKAsT TTOMOIIb B TOCYJAApCTBEHHBIX W MYHHIIU-
NaBHBIX YUPEXKICHUAX 3APABOOXPAHEHHS OKAa3bIBACTCSl IpakJaHaM
OecIuIaTHO 3a CUET CPENICTB COOTBETCTBYIOIIETO OIO/IKETa, CTPaXOBBIX
B3HOCOB, Apyrux nocrymienui (4. 1 ct. 41 Koncturyuuu PO).

Oenepanbhpiii 3ak0H «O0 00s3aTEIBHOM METUIIMHCKOM CTpa-
xoBanuu B Poccuiickoit ®enepannu» ot 29.11.2010 Ne 326-D3 pery-
JUPYET OTHOIICHUsI, BO3HUKAIOUINE B CBSI3U C OCYIIECTBICHUEM 00s-
3aTeNIbHOTO MEAUIIMHCKOTO CTPaxOBaHUs, B TOM YHCIE ONpEAeiseT
MPaBOBOE IIOJIOKEHUE CYOBEKTOB 00S3aTEIBLHOTO0 MEIUIIUMHCKOIO
CTPaxOBaHUs U yYACTHUKOB 00S3aTEIbHOI0 MEAUIIUHCKOTO CTPaxoBa-
HUsI, OCHOBAaHUSI BO3HUKHOBEHHS UX TpaB M 00S3aHHOCTEH, rapaHTUU
UX peajH3alliy, OTHOIICHHS U OTBETCTBEHHOCTh, CBSI3aHHBIC C YIUIa-
TOM CTPaXOBBIX B3HOCOB Ha 00sI3aTEIbHOE MEAUIIMHCKOE CTPaxOBaHUE
HepabOTaloIIEero HaCeICHNSI.

CoriacHO BBIIICYTIOMSHYTOMY 3aKOHY 00s3aTeIbHOE MEIUIIMH-
CKOE CTpaxOBaHUE SBIACTCS BHUIOM OO0S3aTEIHHOTO COIUAIBLHOTO
CTpaxOBaHUs, MPEJCTABIAIONIETO CO00I CUCTEMY CO3/IaBaeMBIX TOCY-
JApCTBOM TIPABOBBIX, SKOHOMHYECKHX M OPTraHM3alMOHHBIX Mep,
HaInpaBJICHHBIX Ha OOecrieyeHre MpHU HACTYIUIEHHH CTPaxOBOTO CITy-
yasi rapaHTHH OECIUIaTHOTO OKa3aHWs 3aCTPaxOBaHHOMY JIMILY MEJIH-
[UHCKOIM TMOMOINM 3a CYEeT CPEACTB O00SM3aTETHHOTO MEIAMIIUHCKOTO
CTpaxoOBaHUs B Mpejeax TePPUTOPHATBLHON MPOrpaMMBbl 00sI3aTeNb-
HOT'0 MEIMIIUHCKOTO CTPAXOBaHUS M B YCTAHOBJICHHBIX (peepaibHbIM
3aKOHOM CJIydasX B Tpejenax 0a30BOH MPOrpaMMbl 00A3aTEIBLHOTO
MEIUIUHCKOr0 CTPaXOBaHuUSI.

Llenb MeAMIIMHCKOTO CTpaxoBaHUS — TapaHTHPOBATh Ipaxia-
HaM [pH BO3HUKHOBEHUH CTPAXOBOTO CIy4Yas IOIy4Ye€HHE MeIULMH-
CKOM TOMOIIIY 33 CYET HAKOIUICHHBIX CPEACTB U (pUHAHCHUPOBATDH MPO-
¢dunakTHuecKue MeponpHuATHs. MeIuIMHCKOEe CTpaxOBaHUE OCy-
LIECTBIISICTCS B ABYX BUAAX: 0053aTENLHOM M JJOOPOBOJIEHOM.
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B Poccuiickoit ®eneparmu (QuHAHCHPYIOTCS (henepaibHbIe
IPOrpaMMBbl OXPaHbl U YKPEIUIEHUs 370POBbsSI HACEJCHUs, IIPUHUMA-
IOTCSI MEPBI M0 Pa3BUTUIO I'OCYAAPCTBEHHON, MyHULIMIIAIBHOM, YacT-
HOW CHCTEM 3[paBOOXPAHEHMS, MOOIIPSETCS IEATEIBHOCTD, CIIOCOO-
CTBYIOIIAsl YKPEIUIEHHUIO 370POBBS YEIOBEKA, PA3BUTHIO (PU3MUECKOM
KyJIBTYpPbl U CIIOPTa, 3KOJOTMYECKOMY M CaHUTapHO-3IHUIEMHUOJIO-
TUYECKOMY OJIaromnoryduro.

B crartpe 42 Konctutyun PO nmakoHHYHO 3aKperieHbl 3K0JI0-
THUYecKHe Mpasa yesoeka. Kaxaplii nMeeT npaBo Ha O1aronpusTHYIO
OKPY’KaloIyI0 Cpenry, NOCTOBEPHYIO MH(OpPMALUIO O €€ COCTOSIHUU
Y Ha BO3MEIIEHHE yuiepOa, MPUIMHEHHOTO €ro 3I0POBBI0 MM UMY-
IIECTBY 3KOJIOTMYECKUM IPaBOHAPYLICHUEM.

B ®enepansaom 3akone ot 10.01.2002 Ne 7-03 «O06 oxpane
OKpY>Karollleld cpeabl» MOJ OKpPYKAIOIIEH cpeloil cienyeT NOHUMATh
COBOKYITHOCTh KOMIIOHEHTOB HPUPOIHON Cpelbl, IPUPOIHBIX U MPHU-
POIHO-aHTPOIIOTEHHBIX OOBEKTOB, a TAKXKE AHTPOIOICHHBIX OOBEK-
ToB. OHa BK/IIOYAET B ce0sl: COBOKYITHOCTh KOMIIOHEHTOB HPUPOIHON
Cpelpl, NPUPONHBIX U MPUPOAHO-AaHTPOIIOTEHHBIX OOBEKTOB; €CTe-
CTBEHHYIO DKOJIOTMYECKYI0 CHCTEMY, HNPUPOAHBIA JaHAMA(T U CO-
CTaBISIIOIINE UX DJIEMEHTHI, COXPAHHUBILUE CBOU NPHPOJHBIC CBOM-
CTBa; MPHUPOJHBIA 00BEKT, U3MEHEHHBIN B pE3yNbTaTe X039HCTBEHHON
Y MHOM NIesSATeNbHOCTH, U (W) 0OBEKT, CO3JJaHHBIN YeJI0OBEKOM, 00I1a-
JIAIOIIMI CBOMCTBAMM TIPUPOIHOIO OOBEKTa M UMEHOIIMN peKpealu-
OHHOE W 3aIUTHOE 3HAueHHE; OOBEKT, CO3J]AHHBIA YEIOBEKOM IS
obecriedeHnsi ero COIMaJbHBIX MOTpeOHOCTe W He 00JaJarouIni
CBOWCTBaMH MPUPOJIHBIX OOBHEKTOB.

OnHUM W3 OCHOBHBIX M UPE3BbIYAIIHO BaXKHBIX KOHCTHTYLNOH-
HBIX TIPaB TpaXKJaH SBISETCS MpaBo Ha oOpa3oBanue. Kaxprii umeer
npaBo Ha oOpasoBanue (4. 1 ct. 43 Koncrurymuu P®). [Tox ob6pazo-
BaHMEM ITOHUMAETCSl €AMHBIN IeJICHANPaBICHHBI MPOLECC BOCIIUTA-
HUSL U OOY4YeHUs, SIBISIONIUICS OOIIECTBEHHO 3HAYUMBIM OJiarom
M OCYIIECTBIIIEMBIH B MHTEpECaxX YeloBeKa, CEMbHU, OOIECTBA U TOCY-
JapcTBa, a TaKKe COBOKYMHOCTb NMPHOOpPETaeMBbIX 3HAHUM, yMEHHH,
HABBIKOB, IIEHHOCTHBIX YCTAHOBOK, OTBITAa AESITEIHLHOCTH U KOMIIe-
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TEHIIMU ONpEeACTICHHBIX 00beMa M CIOKHOCTH B IIEJISIX MHTEIICKTY-
QIBHOTO, JYXOBHO-HPAaBCTBEHHOI'O, TBOPYECKOrO, (PU3MUECKOTIO
U (un) npodecCHOHaTBbHOTO Pa3BUTHS YEIIOBEKA, YIOBIETBOPEHUS
ero 00pazoBaTeILHBIX MMOTPEOHOCTEH U HHTEPECOB.

[Tony4eHue Tpa’kIaHUHOM OOpPA30BaHUSI COCTOUT B JOCTHXKE-
HUH W TIOATBEPIKICHUU MM ONPENeIEHHOTO 00pa3oBaTeIbHOIO YPOB-
HSl, KOTOPBIH YIOCTOBEPSIETCS COOTBETCTBYIOLIMM JTIOKYMEHTOM (aTTe-
CTaToOM, AUTLIIOMOM).

["apanTHpyOTCSl OOMIEAOCTYITHOCTh U OECIIaTHOCTD JOIIKOMb-
HOT'0, OCHOBHOT'O OOIIETO W CpeTHEro MpodeCCHOHANBHOTO 00pa3oBa-
HUSI B TOCYIApCTBEHHBIX MM MYHHIUMIAIBHBIX 00pa3oBaTeIbHBIX
yupexJIeHUsIX U Ha npennpusatusax (4. 2 cr. 43 Koncrutyuuu PO).
OO01Ee0CTYITHOCTh ¥ OECILIATHOCTH JOIIKOJIBLHOI'0, OCHOBHOTO 00IIIe-
TO ¥ CPEeTHEr0 NPOQecCHOHATFHOTO 00pa30BaHus B TOCYJAPCTBEHHBIX
WM MYHUIMIIATBHBIX 00pa30BaTENbHBIX YUPESKACHUSIX U HA TIPEATIPH-
ATHSIX SIBJISIETCS. OTHAM U3 TIPUHIUIIOB FOCYIapCTBEHHOM TOJUTHKH.

l'ocynmapcTBeHHasi MOJNUTHKA B 00JacTH OOpa30BaHUS TaKKe
OCHOBBIBACTCSl HAa TAKMX IMPUHIMIAX, KaK TMPU3HAHUE MMPHOPUTETHO-
cti 00pa3oBaHHs;, OOECTIeUeHHE TIpaBa KaK0To YejIoBeka Ha o0pas3o-
BaHME, HEOMyCTUMOCTb TUCKpUMHUHALMK B chepe oOpa3oBaHMS; I'y-
MaHHUCTHUYECKUM XapakTep oOpa3oBaHUs, MPUOPUTET JKU3HU U 3710PO-
BbSl YEJIOBEKA, IPaB M CBOOOJ JTMYHOCTH, CBOOOAHOTO PAa3BUTHUS JIMY-
HOCTH, BOCIIUTaHHE B3aMMOYBAXKCHUS, TPYAOJIOOMS, TPaKIaHCTBEH-
HOCTH, IaTPUOTU3Ma, OTBETCTBEHHOCTH, IPABOBOI KyJIbTYpHI, Oepex-
HOTI'O OTHOLICHHUS K IPUPOJIE M OKpYKalolIel cpese, paloHaIbHOTO
NPUPOAOTIONB30BaHMS; EAUNHCTBO 00PAa30BATEIbHOIO POCTPAHCTBA HA
tepputopun Poccuiickoit @eaepanuu, 3al1UTa U Pa3BUTUE 3THOKYIIb-
TYypHBIX 0COOCHHOCTEH W TpaauIuii HapooB Poccuiickoii Dexnepariim
B YCIIOBHSIX MHOTOHALMOHAJILHOI'O TOCYJapCTBa; CO3AaHue Oaromnpu-
ATHBIX YCJIOBUH Ul MHTErpalluy CUCTeMBbl 0O0pa3zoBaHusi Poccuiickoit
Denepanuu ¢ cucreMaMy 00pa3oBaHusl APYTHX TOCYAapCTB Ha paBHO-
NPaBHOW M B3aMMOBBITOJIHONH OCHOBE; CBETCKMH XapakTep o0Opa3oBa-
HUSI B TOCYAapCTBEHHBIX, MyHUIUNAILHBIX OPraHU3aLHsIX, OCYIECTB-
JSIOIMX 00pa3oBaTeIbHYyIO ESTeIbHOCTE; CBOOOAA BEIOOpa MOyde-
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HUS1 00pa30BaHMS COTJIACHO CKIIOHHOCTSIM M TTOTPEOHOCTSAM HYeloBeKa,
CO3/IaHHE YCIOBUH I CaMOpeaTu3aluil KaXI0Tro YelloBeKa, CBOOO -
HO€ pPa3BUTHE €ro CIOCOOHOCTEH, BKIIOYAs MPEJOCTaBICHHE IpaBa
BbIOOpa QopM modydeHus oOpazoBaHus, ¢GopM 0OyUeHUs, OpraHH3a-
UM, OCYIIECTBILIIONIEH 0Opa30BaTENbHYIO NEATEIbHOCTh, HAIpPaB-
JIEHHOCTH 00pa3oBaHUs B TMpeaeiax, NPEAOCTaBIEHHBIX CHCTEMOU
o0pa3oBaHMs, a TAKKE IPEJOCTABICHHUE TIeIarOTMYEeCKUM pabOTHUKAM
cB0oOOABI B BEIOOpE (hopM 0OydeHHs, METOJIOB OOYUYEHHS W BOCIIHTA-
HUS, oOecricueHne IpaBa Ha OOpa3oBaHWE B TEUYCHHWE BCEH KU3HH
B COOTBETCTBHH C TIOTPEOHOCTSAMU JIUYHOCTH, aAANTHBHOCTD CHCTEMBI
o0pa3oBaHMs K YPOBHIO MOJTOTOBKH, OCOOGHHOCTSIM Pa3BHUTHUSA, CIIO-
COOHOCTAM W WHTEpecaM dYeJOBEKa,; aBTOHOMHS O00pa30BaTEIIbHBIX
OpraHM3aINid, aKaIEMUIEeCKHe TpaBa U CBOOOIBI MIENArOTHUECKUX Pa-
0OTHUKOB W OOydaromuxcs, MpeaycMOTpeHHble HactosmmM Deme-
PABHBIM 3aKOHOM, WH()OPMAIIMOHHAS OTKPBITOCTh W MyOJIM4YHAs OT-
YETHOCTh 00Pa30BaTENbHBIX OPTaHU3AIlHiA;, TEMOKPATUIECKHA XapaK-
Tep ympaBieHus oOpa3oBaHneM, oOecriedeHre MpaB Mmeaarorndeckux
pabOTHHUKOB, O0YJAIOIIUXCSI, POAUTENEH (3aKOHHBIX MPEICTABUTENEH )
HECOBEPIICHHOJIETHIX O0YYalOIUXCsS Ha y9acTHUe B YIPABICHUH 00-
pa3oBaTeNbHBIMUA OPTraHU3AIUAME;, HEIOIyCTUMOCTh OTPaHUYCHUS
WIN YCTpaHEHWsI KOHKYpEHIMH B cdepe 00pa3oBaHHS; COYETAHHE
TOCYJapCTBEHHOTO W JOTOBOPHOTO PpEryJIUpOBAaHUS OTHOIICHHH
B cepe oOpa3oBaHMUsL.

Kaxnpiii BpaBe Ha KOHKYPCHOM OCHOBE OECIIATHO MOJYYHTh
BbIcIIee 00pa3oBaHKWE B rOCYJapCTBEHHOM WIIM MYHHWIMIIATBHOM 00-
pa3oBaTeNbHOM YUpEeXAEeHUH U Ha npeanpuiatuu (4. 3 cr. 43 Koncru-
Tyuuu PO).

locymapcTBO  TapaHTHpyeT TpakJaHaM OOIIEAOCTYITHOCTh
1 0eCIIaTHOCTh JOMIKOJILHOIO, HayaJbHOro OOIIEro, OCHOBHOI'O 00-
ETO, CpeaHero (MoJHOTo) 001mero 0opa3oBaHmsl U HAYAIBHOTO MPO-
(beccnoHanbHOTO 00pa30BaHMs, a TaKXKe HA KOHKYPCHOW OCHOBe Oec-
TUTATHOCTh CPENTHEr0 MPOQECCHOHANBHOTO, BBICHIETO MpPOQeccro-
HAJILHOTO M TIOCIEBY30BCKOIO MPOQECCHOHATBHOTO0 00pa3oBaHUs
B I'OCYAapCTBCHHBLIX U MYHHUIHUIIAJIbHBIX 06pa30BaTeanbe YUpexKac-
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HUSIX B IpeZesiax IoCyAapCTBEHHBIX 0Opa30BaTeNbHBIX CTaHIApTOB,
ecyii 00pa3oBaHUe JAHHOTO YPOBHS IPaXKIaHUH MOIYy4aeT BIIEPBBIE.

OpmHa 13 BaXXHEHIIMX CBOOO — 3TO cBOOO A TBOpUECTBA U TIpe-
nojgaBanus. KaxaoMmy rapantupyercs cBobozma JMTEpaTypHOro, Xy-
JOKECTBEHHOT0, HAYYHOI'0, TEXHUYECKOTO U APYIHX BUAOB TBOpYE-
cTBa, npenonaBanus (4. 1 ct. 44 Koncturynmuu P®). Dta cBoboa ra-
PaHTUPYETCS] KaXIOMY, KTO 3aHHMAaeTcsl TBOpUecKuM TpynoMm. Ona
03Ha4yaeT TO, YTO OPraHbl TOCYAAapPCTBEHHOH BIACTH M MECTHOIO ca-
MOYIPaBJICHHUS HE MOT'YT BMEILIMBATHCS B TBOPUECKYIO JESTEIBHOCTb.

Kaxaplil yemoBeKk UMeEET MPaBO HA BCE BUIbI TBOPUECKOU Ae-
ATEIBHOCTH B COOTBETCTBUU CO CBOMMH HMHTEPECAMU U CIIOCOOHO-
CTSIMU.

OCHOBBI 3aKOHOZATENBCTBA O KYJBTYpE IMOJ TBOPYECKOH nes-
TEJIBHOCTBIO MTOHUMAIOT CO3AaHUE KYJIbTYPHBIX LIEHHOCTEH M MX MH-
TEPIPETALHIO.

WntennekTyanbHasi COOCTBEHHOCTh — OXPAHSETCS  3aKOHOM
(1. 1 ct. 44 Koncturyuun P®). [lon nHTENMNEKTyanpHONH cOOCTBEHHO-
CTbIO IOHUMAIOTCSI UCKIIIOYUTENbHBIE MPaBa Ha Pe3yJIbTaThl TBOpPUE-
ckoit gesrenpHOCTH. CornacHo ct. 1225 'K P® pesynbratamu uHTEN-
JIEKTYaJIbHOW AEATEJbHOCTH M NPHUPABHEHHBIMH K HUM CPEACTBAMU
WHIAMBHUIyQJIU3allUM  IOPUINYECKUX JIMI, TOBapoB, pPaboOT, yCIyr
Y TIPEANpUATHI, KOTOPBHIM TMpEAOCTaBIAETCS MpaBoBas oxpaHa (MH-
TEJUIEKTyaJIbHOW COOCTBEHHOCTBIO), SBJISIOTCS:

— IIPOU3BEAEHUS HAYKH, TUTEPATYPEI U HCKYCCTBA,

— OporpaMmMbl I SJICKTPOHHBIX BBIYMCIUTCIIBHBIX MallluH
(mmporpammsl 11 9BM);

— 0a3bl TaHHBIX;

— WCIIOJTHEHUS;

— (hOHOTpAMMBL;

— coobmenre B 3Gup WM M0 Kabelo paano- Win Telenepeaad
(Berranue opranu3aiuii 3QUPHOro WK KabeJIbHOTO BEIaHMs );

— n300peTeHus;

— TIOJIE3HBIE MOJICTIH;

— TIPOMBIIITIEHHBIE 00PA3IIH;
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— CEJIEKLIMOHHBIE JOCTHXKEHUS;

— TONOJIOTUU UHTETPATbHBIX MUKPOCXEM;

— CEKpETHI MPOU3BOJICTBA (HOY-Xay);

— (upMEeHHBIE HANMEHOBAHUS;

— TOBapHbBIE 3HAKU U 3HAKU 00CITyKHBaHUS;

— HaMEHOBAHUS MECT IIPOUCXO0KACHNS TOBAPOB;

— KOMMepYecKkre 0003HauCHHUS.

MHoroo6paszueM 00bEKTOB WHTEIUIEKTYAIbHOW COOCTBEHHOCTH
00BsACHSIETCS OONBIIOE KOTUYECTBO 3aKOHOB, OXPAHSIONINX JTAaHHBIC
npasa.

Kaxnpiii mmeeTr nmpaBo Ha ydacTHe B KyJIbTYPHOM >KU3HU U
MOJIb30BAaHUE YUPEKACHUAMHU KYJIbTYpbl, Ha JOCTYH K KYJIbTYPHBIM
neHHocTsM (4. 2 ct. 44 Koncrutyiuu PO®).

B Poccuiickoii denepanyu KyapTypHas A€ATEIbHOCTD SBISETCA
HEOTHEMIIEMBIM IIPABOM Ka)KJIOT0 TPakIaHUHA.

Kaxiplii uenoBek MMeeT MpaBo HAa MPHOOILIECHHE K KYJIbTYp-
HBIM IEHHOCTSM, Ha JOCTYIl K TOCYAapCTBEHHBIM OHOINOTEYHBIM,
MY3€HHBIM, apXUBHBIM (POH/IaM, HHBIM COOpaHHUSM BO BCEX 00JIACTAX
KYJIbTYpHOU AesTenbHOCTU. OrpaHuyeHUss AOCTYMHOCTU KYNIbTYp-
HBIX IICHHOCTEH 10 COOOpakKeHUsIM CEKPEeTHOCTH MM 0coboro pe-
’)KMMa MOJIb30BaHUS YCTaHABIMBAIOTCS 3aKOHOAATENbCTBOM Poccuii-
ckoit Denepanuu.

JluuaM, He AOCTUIILIMM BOCEMHAALATH JIET, TapaHTUPYETCS
npaBo Ha OecIuIaTHOE TMOoCeIIeHNe My3€eeB OJIMH pa3 B Mecsll. Jlumam,
o0yJarommmMcs 1Mo OCHOBHBIM MPOo(deccHoHaIhHBIM 00pa30BaTeIbHBIM
mporpamMmam, MpeaocTaBisieTcs MpaBo Ha OecIIaTHOE MOCEeIeHHe
TOCYJAapCTBEHHBIX M MYHUIMIIAIBHBIX MY3€E€B HE pEXe OIHOro pasza
B MECHIIL.

Kaxnpiii 00s13aH 3a00TUTBCS O COXPAHEHHH MCTOPHUYECKOTO H
KyJIbTYpHOTO Hacleaus, Oepedb MaMSATHUKH HCTOPHH H KYyJIbTYPHI
(4. 3 cr. 44 Koncrutynuu P®). Hcropuueckoe Haciemue sBISIETCS
YacThIO KYJIBTYPHOTO HACIIEANS.
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KoHTposbHbIE BONIPOCHI

1. Kakumu deptamMu 00JaJaf0T CONMHAIBEHO-DKOHOMHUYECKHE
mpaBa?

2. JlatiTe ompeaeieHne IpeAnpHHUMATEIbCKON AeSITeIbHOCTH.

3. KTo obnajmaer mpaBoM Ha OCYHIECTBICHHUE 3KOHOMUYECKOU
JIeSITeIbHOCTH?

4. ITepednciiuTe IEMEHTHI IIPpaBa COOCTBEHHOCTH.

5. B 4em oTnmune HaclIeOBaHUS IO 3aKOHY OT HACIIEIOBaHUS
IO 3aBeIIaHuIo?

6. IlepeuriciuTe BUIBI BpEMEHH OT/IBIXA.

7. HazoBwuTe 11€1h MEAUIIMHCKOTO CTPaXOBaHMUSL.

8. Uto Takoe okpyxatorias cpena’?

9. Kakme u3 ypoBHe#l 00pa3oBaHHs TapaHTHUPYIOTCS Tocymap-
cTBOM?

10. Ilepeuncnute 00BEKTH MHTEIUIEKTYAIBHON COOCTBEHHOCTH.

TecToBBIE 32JaHUA

1. I'pasicoanun Poccuiickon @edepayuu modxcem camocmos-
MeIbHO 0CYUW|eCmenanb 6 HOTHOM 00beme c6ou npasa u 00A3aHHO-
cmu:

a) c 14 ner;

6) 16 ner;

B) 18 ner;

r) 20 ner.

2. 3aboma o oemsax, ux eocnumanue — 3mMo.
a) TIpaBO POJIUTENICH;

0) 00s13aHHOCTH POUTENEH;

B) 00s13aHHOCTH TOCYIapCTBa;

T) IPaBO U O0SI3aHHOCThH POJTUTEIICH.
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3. Kakoini ypoeenv oopazosanusn 6 Poccuiickoui @edepayuu
ooazamenen?

a) IOIIKOJIBHOE 00pa30BaHUC;

0) ocHOBHOE 00IIIEE 0Opa30BaHME;

B) cpemHee mpodeccrnoHaabHOe 00pa30BaHME;

T) BbIcIIee 00pa3oBaHue.

4. B Poccuiickoii @eodepayuu noowpaemcsa (uckiouume
aumHee):

a) TOOPOBOJIBHOE COITUAIILHOE CTPAaXOBaHUE;

0) co3maHue JOMOHUTENBHBIX (POPM COIIMATFHOTO 00ECTICUeHNS,

B) 0JIarOTBOPUTEIHLHOCTH;

T') IOMOIIb MAJIOUMYIITUM.

5. He oonyckaemcsa sxonomuueckas oesmeibHOCHb, HANPAG-
JIeHHAA:

a) Ha a0CONFOTH3AIINIO;

0) cTaHIapTH3AIINIO;

B) MOHETH3AIHIO;

T') MOHOIIOJTH3AITHIO.

6. Camocmosmenvnasn, ocyuyecmensiemas Ha ceoll puck oes-
MebHOCHb, HANPABICHHAA HA CUCHEMAMUYECKoe NOJIyUeHue npu-
ObLIU OM NOIB30GAHUA UMYUIECIEOM, RPOOAIICU MOGAPOS, GbINOJI-
HeHUs padom uiu OKA3AHUA YCIIYZ TUUAMU, 3aPeSUCIPUPOSAHHBIMU
6 IMOM Kauecmee 6 yCHAaHO6IeHHOM 3AKOHOM NOPAOKe, — IMO ...

a) SKOHOMHYECKas JeITeIbHOCTD;,

0) oOlIIeCTBEHHAS ICIATEIBHOCTD;

B) MIPEANPUHUMATENbCKAs JEATEIBHOCTD;

I') TOCYIapCTBEHHAS S TEIBHOCTb.

7. Coeepuienue pasziuyHplX CcOE€10K NO N0600y o00vekma
npaea coo6cmeeHHOCHU — IMO. ..

a) BIIQJICHUC;

0) noJIbp30BaHUE;

B) pacropsbKeHue;

T') PyKOBOJICTBO.
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8. Buoamu epemenu omovixa A6AAI0MCA:
a) ©KEeTHEBHBIN OTIIBIX;

0) KOMaHIUPOBKA;

B) OOJIEHUYHBIH;

T) OTITYCK.

9. Meouyunckoe cmpaxoeanue OCyuleCmeniemcsa 6 O08yx
euoax:

a) 00s13aTeIILHOM;

0) IPUHYAUTEIHHOM;

B) JI0OPOBOJIBHOM;

T') PEKOMEHIyEMOM.

10. Ckonvko pa3 ¢ mecay nauua, He docmuzuiue 60CeMHAO-
uamu 1em, umelom npaeo Ha dechaamuoe noceuwenue myzeee?

a) OJTUH pa3;

0) nBa pasa;

B) UETHIpE pa3a;

') HEOTrPaHUYECHHOE KOJIUYECTBO Pa3s.

§ 2.5. TpynoBble npaBa JUYHOCTH

TpynoBble npaBa JUYHOCTH SIBJISIFOTCS OCHOBOIIOJIArarOIIUMH,
UX COOJIIOEHUE BCEMH CYOBEKTaMH TPYAOBBIX [IPABOOTHOIIEHUH IO-
Ka3bIBaeT (PaKTUUECKOE MOJOKEHHUE JIEN C MPABOBBIM CTATyCOM JINY-
HOCTH B TOCYIapCTBe.

EBponeiickas counanpHast Xxaptusi, npunsatas B r. CtpacOypre
03.05.1996 B ct.1 xapakTepu3yeT MpaBo Ha TPy KaK KOMIUIEKC 00s-
3aHHOCTEH TOoCcyAapcTB, paTU(UIMPOBABIINX AaHHBIA JOKYMEHT JUIS
oOecriedeHust 3¢G(EKTUBHOTO OCYLIECTBICHUSI JaHHOro mpasa. Poc-
cuiickas ®Penepanus, 3akpenus B cT. 37 Koncturyuun PO ocHooro-
Jararolye IpUHIMIEL B cepe Tpyaa, onepeania MosBIeHHe UX aHa-
JIOTOB B XapTHH.

99



K ocnoBubIM copepxanumcst B Koncturynuu P® TpynoBbim
IpaBaM JIMYHOCTH OTHOCSTCSL:

1. IlpaBo Ha CBOOOAHEIH TPYA.

Kaxnprit mmeeT mpaBo CBOOOIHO pacIiopsKaTbCsi CBOUMH CITO-
COOHOCTAMH K TPYAY, BHIOMPATH POJl NEATEIBHOCTH W MPOQECCHUIO.
Kaxnplil uMeeT paBHbIE BO3MOXKHOCTH AJISI PEAIN3aLUK CBOMX TPYIO-
BBIX IIPaB.

CBo0Ooja Tpyzaa mompa3yMeBaeT IMpaBo YeJoBeKa Kak paboTarsk,
Tak ¥ He paborars. KOHCTUTYHIMOHHOW OOSA3aHHOCTH TPYIUTHCS B
Poccuiickoit denepanyiy B HACTOSIIIEE BPEMsI HE CYILLIECTBYET, a 3Ha-
YHUT, HEJOMYCTUMO MPHUBICKATh YEJIOBEKA K YIOJIOBHON MM aAMUHH-
CTPaTHBHOM OTBETCTBEHHOCTH 32 OpOASIKHUYECTBO MM TYHESIICTBO.
I'ocynapcTBy HEOOXOOMMO CO3[aBaTh paBHbIC BO3MOXKHOCTH ISl pea-
JU3alKU Pa3HbIMU JIIOABMHU CBOMX CIIOCOOHOCTEH K TPYAY U yCTaHaB-
JUBATh IOPUANYECKUE TaPAHTUM AJSl OCYLIECTBICHUS PaOOTHUKaMHU
CBOMX COLIMAIIEHO-3KOHOMHYECKUX PaB.

Crates 3 TK PO npenycmaTtprBaet, 9T0 HUKTO HE MOXKET OBITh
OrpaHHuYEH B TPYAOBBIX NpaBax W CBOOOJAX WM IMOJIydaThb KakKHe-
n100 TNpEeuMyILEeCTBa B 3aBUCHUMOCTH OT I0JIa, Pachl, I[BETa KOXH,
HaIlMOHAJBHOCTH, S3bIKa, IPOUCXOKACHNUS, UMYILIECTBEHHOTO, CEMEM-
HOT'O, COIMAIBHOTO W JOJKHOCTHOTO TIOJIOKEHHS, BO3pacTa, MecTa
JKUTCJILCTBA, OTHOUICHUA K PCIIMIUH, y6e)I(I[eHHI>'I, MMPUHAAJIC)KHOCTH
WM HCHOPUHAJICIKHOCTU K OGHIGCTBGHHI)IM O6T)e):[I/IHeHI/I$IM nin Ka-
KUM-TTHOO COIMANIbHBIM TPYIIaM, a TaKXKe OT APYTHX OOCTOSTEIbCTB,
HE CBA3aHHBIX C JCJIOBBIMH Ka4y€CTBAMU pa6OTHI/IKa.

2. 3anpeT Ha IPUHYTUTEIBHBIA TPY/I.

Cratps 4 TK PO naet onpenesnenne NpuHyAUTENBHOTO Tpyia —
9TO BBHINOJNHEHHE pabOThl TOJA Yrpo30d MPUMEHEHHUsS] KaKoro-iubo
HakKasaHUus (HaCI/IHI)CTBeHHOI'O BO3}I€I>'ICTBH5[), B TOM YHCIJIC:

— B LEJISIX TOJIEPKAHUS TPYI0BOM JUCIIMILIMHBI,

— B Ka4eCTBE MEPHI OTBETCTBEHHOCTH 32 y4acTHE B 3a0aCTOBKE;

— B KayecTBe CpeJICTBA MOOMJIM3AIMU M HCIIONh30BaHUS pado-
qei CHIIBI I HY XK SKOHOMHWYCCKOT'O Pa3BUTUAA,
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— B KQ4eCTBE MEpbl HAKa3aHUS 34 HAJIMYKME WU BBIPA)KEHUE T10-
JUTUYECKUX B3IJISII0B WIN UACOJOIMUECKUX YOSKIeHUH, IPOTUBOIIO-
JIOKHBIX YCTAHOBJICHHON MOJUTHYECKOH, COIMATBbHON MM 3KOHOMH-
YeCKON CHCTEME;

— B KauecTBE MEphl AMCKPUMHUHAIMK MO MPHU3HAKAM PACOBOM,
COIMAJIbHOM, HAIIMOHAJIBHOW WJIM PEITUTMO3HON MPUHAIC)KHOCTH.

K mpuHymuTenpHOMY TpyLy TakKe OTHOCHTCS padoTa, KOTO-
PYIO0 PaOOTHHMK BBIHY>KIEH BBIIIOJHSATH 0], YTPO30H MPUMEHEHUS Ka-
KOT0-TM00 Haka3aHusl (HACHILCTBEHHOTO BO3ACUCTBHS), B TO BpeMs
kak B cooTBeTcTBHH ¢ TK P® mnm wHBIME (henepaapbHBIMU 3aKOHAMHU
OH MMeeT MPaBO 0TKAa3aThCs OT €€ BHINOIHEHHUS, B TOM UHCIIE B CBS3U:

— C HapyLICHUEM YCTaHOBJICHHBIX CPOKOB BBIIUIATHI 3apaO0THOM
TUTaThI MJTH BBITUIATOM ee He B MOJTHOM pa3Mepe;

— BO3HUKHOBEHHEM HEMOCPEACTBEHHOH YIrpoO3bl IUISl KU3HHA U
30POBbsl pa0OTHHMKA BCIICACTBUE HAPYIICHHUS TPeOOBAaHHMH OXpaHbI
TPyZAa, B YaCTHOCTU HEOOECIEUECHHUSI €ro CPEeACTBAMHU KOJIJIEKTHBHON
WIM WHAUBUAYAJIBHOM 3allUTBl B COOTBETCTBHM C yCTAHOBJIEHHBIMU
HOpMaMH.

3. Kaxnprii umeeT mpaBo Ha TPYJ B YCJIOBHSIX, OTBEUAIOIINX
TpeOoBaHUsIM 0€30IIaCHOCTH M TMT'HEHBI, Ha BO3HArpa)XI€HUE 3a TPy
0e3 kakoi Obl TO HU OBIJIO JUCKPUMHUHAIIMK ¥ HE HIKE YCTAHOBJICH-
HOro (penepanbHBIM 3aKOHOM MHUHHMAJIFHOT'O pa3Mepa OIuIaThl TPy/Aa,
a Tak)Ke MPaBo Ha 3aIUTy OT 0€3pa0OTHIIBL.

Kaxapiif pabOTHHK MMEEeT MpaBoO HA OXpaHy TPyHa, KOTOPOE SB-
JISIeTCS OCHOBHBIM NPaBOM, 3aKperieHHbIM B cT. 37 Koncturyuuu PO
u cT. 21 u 219 TK P®. [IpaBo Ha oxpaHy Tpyaa pabOTHHK peau3yer
B IIpoIecce TPYIOBOH AedaTeibHOCTH. [Ipu 3ToM pabOTHUK He HeceT
pacxoJioB Ha (prHAHCHPOBAHHE MEPONPUSATHH MO YIYUIICHHUIO YCIIO-
BUH oxpanbl Tpyaa (cT. 226 TK PD).

CopepxaHne mpaBa Ha OXpaHy TpyJda BKIHOYAET IPaBO
paboTHHKa:

— Ha paboyee MECTO, COOTBETCTBYIOIIEE TPEOOBAHUSIM OXPaHBI
Tpyna;
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— 00s13aTeNTbHOE COIMAIBHOE CTPAXOBaHUE OT HECUACTHBIX CITY-
JaeB Ha IIPOU3BOJICTBE U MPO(eCcCHOHATLHBIX 3a00JICBaHMIA;

— OTKa3 OT BBIIIOJIHEHUS paboT B cilydyae BOZHUKHOBEHHS OITac-
HOCTH JUIS €TO0 JKW3HU U 3[I0OPOBBS BCIEICTBUE HapyIIeHUs TpeboBa-
HUU OXpaHbl TPYJa;

— obecrieyeHne cpeCTBaMU WHANBHUIYATbHOW M KOJJICKTHBHON
3aIUTHI 32 CUET CPeACTB paboTomarers,

— oOyuenne 6e30MacHBIM METO/JaM M MpHeMaM Tpy[Ja 3a CYET
CpEICTB pabOTONATEIIS;

— JIOTIOJHHTENhHOE MpodecCHoHANbHOE 00pa3oBaHHE 32 CYET
cpencTtB paboTomarens B cilydyae JIMKBUAANNN pabodero Mecra BCIe/-
CTBUE HapyIIeHUs TpeOOBaHMIA OXpaHbI TPY/IA;

— 3aIpoc 0 MPOBEICHUH NPOBEPKH YCIIOBUH M OXpaHBI TPy/Aa Ha
ero pabodeM MecTe (enepaTbHBIM OpPraHOM HUCIIOTHUTEIHHON BIACTH,
YIOJTHOMOYEHHBIM Ha OCYIIIECTBIIEHHE (pelepabHOIO TOCYAapCTBEH-
HOTO Ha/J30pa 3a COONIOIEHUEM 3aKOHO/ATENbCTBA O TPY/E, APYTUMHU
(enepanbHBIME OpPraHAMHU HWCTIOTHHUTEIHHON BIACTH, OCYIIECTBIISIO-
MU TOCYAapCTBEHHBII KOHTPOIH (Ha[30p) B YCTAHOBJICHHO cdepe
JIESTEIbHOCTH, OpraHaM{ HCIONHUTENFHOW BIIACTH, OCYIIECTBIISIO-
MU TOCYIapCTBEHHYIO IKCIEPTU3Y YCIOBUHU Tpyla, a TaKKe opra-
HaM# PO COIO3HOTO KOHTPOJIS 32 COONIOJICHHEM TPYAOBOTO 3aKOHO-
JIaTeJbCTBA;

— oOpaleHrne B OpraHbl TOCYJAPCTBEHHOW BIIACTH M OpPTaHBI
MECTHOTO CaMOYIpaBJIeHUs, K paboTonaTesnto, B Mpo)co03bI MO BOII-
pocam OXpaHBbI TPY/a;

— JIMYHOE YYacTHE WJIM Y4acTHe 4Yepe3 CBOUX IMpe/CTaBUTEINEH
B PaCCMOTPEHHH BOIIPOCOB, CBS3aHHBIX C 0OECTIeYeHHEM Oe30IacHBIX
YCIIOBUH Tpy/Aa Ha ero pabodeM MecTe, U B PacClieIOBaHUU MPOUC-
HIEJIIIETO ¢ HUM HECYACTHOTO CIIydasl Ha MPOU3BOJICTBE HWIIH Mpodec-
CHOHAJIBHOT'O 3a00JICBaHHUS;

— BHEOYEPEAHON MEIUIIMHCKUM OCMOTpP B COOTBETCTBUU C Me-
JTUATTMHCKIMH PEKOMEHIAIUSAMHE C COXPAHCHHEM 32 HUM MeCTa paboThI
(mOMKHOCTH) U CpPEeTHEro 3apabdoTKa BO BPEMS MPOXOXKICHUS yKa3aH-
HOT'O MEJIUIIMHCKOTO OCMOTPA;
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— TapaHTUW W KOMIICHCAINH, YCTAaHOBJIEHHBIE 3aKOHOM, KOJI-
JIEKTUBHBIM JIOTOBOPOM, COTJIAIIEHWEM, JIOKaJIbHBIM HOPMAaTHBHBIM
aKTOM, TPYJIOBBIM JOTOBOPOM, €CIT PaOOTHUK 3aHAT Ha paboTax C
BpPEIHBIMHU 1 (FUTH) OTIACHBIMH YCIIOBUSMH TPYZA.

Koncrutynus PO He ycraHaBimBaeT MmpaBo Ha rapaHTUPOBaH-
HOE TONTyYeHHe padodero Mecra, OJHAKO STO MPaBO YACTHYHO KOM-
MEHCUPYETCs MPaBOM Ha 3alIUTy OT 0e3paboTHIIbI, MPEAOIaTraloINM
00513aHHOCTh TOCYJAapCTBa MPOBOJUTH SKOHOMUYECKYIO ITOJIUTHKY,
KOTOpasi 10 BO3MOKHOCTH CIIOCOOCTBYET ITOJIHOM 3aHSATOCTH, a TaKKe
MOMOTaTh B TPYAOYCTPOWCTBE TIpaKaaHaMm, HE HMEIOLIMM pPaOOTHI.
B ciydae 6e3paboTHIIBI TpaXkiaHaM BBHIMIAaYMBACTCSl TOCOOHE, pa3Mep
KOTOPOTO JOJDKEH cOocTaBisATh 45—75 % ux cpenuero 3apadorka. Paz-
Mepbl MUHUMAaJIbHOW U MAaKCHMAIBHOW BEIMYMH MOCOOUs 1o 6e3pabo-
THLE exeronHo onpenensatores IIpasurenscrsoM Poccuiickon dene-
parm. Ha 2020 ro MUHUMAaNBHBINA pa3Mep mocoOus o 6e3paboTuie
cocraBisier 1 500 pyOiel — i Bcex Kareropuid rpaxias, 11 280 pyo-
JIeW — JUTsl TpakJlaH MpeaneHCHoHHoro Bo3pacta; 8 000 pyoneli — mis
WHBIX KaTeTOPUH TpayKIaH.

Taxke TOCyJapCTBOM TPENOCTABISIETCS BO3MOXKHOCTH 00yde-
HUSI HOBOH TIpoecCHy WM y4acTus B OTUIAYMBAEMBIX OOIIECTBEHHBIX
paboTax, KOMIEHCUPYIOTCS 3aTpaThl B CBS3H C MEpPEe3OM B JIPYTYIO
MECTHOCTh. YKa3aHHbIE Mephbl OOpbObI ¢ Oe3paboTuiieii comepkarcs
B 3akoHe P® or 19.04.1991 Ne 1032-1 «O 3aHATOCTH HaCEJICHHUS
B Poccwmiickoit @enepammmy. s nx peanmsanuu Obita cozmaHa e-
JepanbHas Ciry>k0a 3aHSATOCTH HAceJICHUsI, TIPEEeMHUIIeH KOTOPOH cTa-
na @enepanbHas ciryk0a mo Tpyay u 3anstoctd (Poctpynd), Haxoms-
miasicst B BeJileHnn MUHHUCTEPCTBA TPYAA U COLMUANBHOMN 3amuThl Poc-
culickoi @Penepanuu.

4. llpu3Haercs MpaBO Ha WHAWBHUAYaJbHBIE U KOJIJIEKTHBHBIE
TPY/ZOBBIE CHOPHI C MUCIOJNB30BAaHHEM YCTAHOBJICHHBIX (eiepabHbIM
3aKOHOM CIIOCOOOB HMX pa3pelIeHus, BKIoUas IpaBo Ha 3a0aCTOBKY.

HpaBo pa6OTHI/IKOB Ha MHANBUAYAJIBHBIC U KOJIJICKTUBHBIC TPY-
JIOBBIE CHOpPBI JeTaau3upyeTcs HopMaMu TpymoBoro xonekca PO u
OyzeT paccMOTpPEeHO HaMU HUXKE.

103



5. Kaxnpiii umeer npaBo Ha OTIbIX. PaboTaromemMy mo Tpymo-
BOMY JIOTOBOPY TapaHTHPYIOTCS YCTaHOBJIEHHBIE (peepaabHBIM 3aK0-
HOM TPOJOJDKUTENBHOCTh pabouero BpeMEHH, BBIXOIHBIC U Tpa3f-
HUYHBIE THU, OTUIAYMBAEMBIH €KEeTOIHBIH OTITYCK.

TK P® mpemycmarpuBaer, 94TO MPOJODKATEIBHOCTh pab0vero
BPEMEHM HE MOXKET IpeBbIaTh 40 yacoB B HE/ENIO, IPOJOHKUTENb-
HOCTb €KEHEJETbHBIX BBIXOIHBIX THEH (e)KeHeAeTbHBINH HEempephIB-
HBII OTIBIX) HE MOXKET OBITh MeHee 42 JacoB, paboTomaTeNb 00sA3aH
NPEIOCTaBIATh PAaOOTHUKAM €XKErOAHbIe OIUIAYMBAEMBIE OTITYCKa
MPOJOJDKATENBHOCTRIO HE MeHee 28 KalleHIapHBIX JHei. B Teuenwme
pabodero qHs, KaK MPaBUIIO, YCTAHABIMUBACTCS MEPEPHIB IS OT/IBIXA.

BerynuBmnii B cuny ®DepepansHbiii 3akoH ot 03.10.2018
Ne 353-03 o06s3a1 Bcex 0e3 UCKIIIOUeHUsT paboToAarenei mpeaocTaB-
JSATh W OTUIAYMBATH KAXKIOMY COTPYIHUKY IOMOIHUTEIbHBIH BBIXOI-
HOH JIeHB TS TUCTIAaHCEpU3annH (KaK MUHAMYM OJIUH pa3 B TPH TO/1a).

B cooterctBuum co ct. 55 Koncrurynuu PO npaBa u cBo60abI
YeloBeKa U rpaKAaHWHA MOTYT OBITh OTpaHHUYEHBI (eAepaTbHBIM 3a-
KOHOM TOJIBKO B TOW Mepe, B KaKO# 3TO HEOOXOIUMO B LEJISAX 3aIIUTHI
OCHOB KOHCTHUTYIITMOHHOTO CTpOsI, HPaBCTBEHHOCTH, 37I0POBbs, IpaB
Y 3aKOHHBIX MHTEPECOB JIPYTHX JIHII, 00ecIedeHnss 0OOPOHBI CTpaHbI
1 0€301aCHOCTH TOCYAapCTBa.

KoncTtutynmonHsie TpyI0BbIE MpaBa JMYHOCTH AETATU3UPYIOT-
csa B TpynoBom komekce PD. OgHuM M3 OCHOBOIIOJIATAIONIUX MPUH-
IUIIOB TPYAOBOI'O IpaBa ABJIAIOTCA IMOJTOXKXCHUA HOPM O TOM, YTO KOJI-
JICKTUBHBIC JOIOBOPLI, COrJIalI€HUA, TPYAOBBIC JOTOBOPLI HE MOTYT
COZIEpKaTh YCIOBHUN, OIPaHUYMBAIOIINX IPaBa UM CHUXKAIOUIUX YPO-
BEHb rapaHTHi PaOOTHHUKOB MO CPABHEHHIO C YCTAHOBJIEHHBIMHU TPY-
JOBBIM 3aKOHOAATCJIILCTBOM MW HWHBIMH HOPMATUBHBIMU IIPABOBLIMH
aKTaMH, COJepalliMU HOPMBI TpyAoBoro npasa. Ecmu Takue ycmo-
B BKIIIOUEHBI B KOJUIEKTUBHBIA AO0T0BOp, COTIalICHUE U pr210BOI>ll
J0r0BOp, OHM HE MMOAJICKAT ITPUMCHCHUIO.

HpaBI/IHa, YCTAHOBJICHHBIC TPYAOBBIM 3aKOHOJATCIHECTBOM
U UHBIMHU aKTaMH, COAEPIKalMMH HOPMBI TPYAOBOI'O IIpaBa, pacrpo-
CTPaHSAIOTCA Ha TPYAOBbIE OTHOIIEHUS HE TOJIBKO rpaxjaH PO,

HO W CydYacTHEeM WHOCTPAHHBIX TpaKgaH, JUIl 0e3 TpakIaHCTBA.
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IlosToMy peub HMAET HE TOJBKO O TPYIOBBIX MpaBax rpaxaan P,
HO B IIEJIOM O TPYAOBBIX MpaBax JUIHOCTH.

IIpaBo Ha Tpya BKJIIO4YaeT B ceOf KOMIUIEKC IMpaB JHIHOCTH
B chepe TPYyAOBOTO 3aKOHO/IATEIhCTRA.

B cr. 56 TK P® uwerko Ha3BaHBI CTOPOHBI TPYIOBOTO OTHOIIIE-
HUs (pabOTHHK W pabOTOMATENh), MX OCHOBHBIE OOS3aHHOCTH, KOTO-
PBIM KOPPECTIOHANPYIOT COOTBETCTBYIOIIHE IIPaBa IPYTroil CTOPOHBIL:

1) 00s13aHHOCTHh PabOTHHUKA — TUIHOE BBITOJTHEHUE OIpEICIIcH-
HOW paboTHl (TPYAOBOW (YHKIMH) B WHTEpecax, MOJ yIpaBICHUEM
Y KOHTpOJIEM paboTonmatess, cOOMI0ACHNE MPaBIIl BHYTPEHHETO TPY-
JIOBOTO pAaCIOpsAAKa, NEHCTBYIONMMX Yy AAHHOTO paboromarens. Ero
OCHOBHOE TTPaBO — Ha MONTydeHue 3apabOTHOM TUTAaThI, YTO XapaKTepH-
3yeT BO3ME3/IHBIN XapaKTep 3TOr0 OTHOIICHUS;

2) 00s13aHHOCTH paboTomaTensi — MPeIOCTaBUTh PAOOTHUKY pa-
00Ty 1Mo OOYCJIOBIEHHONH TPYAOBOH (PYHKIHH, OOECIIEUYUTH YCIOBHUS
TpyZda, MPEeAyCMOTPEHHBIE TPYIOBBIM 3aKOHOJIATENECTBOM W WHBIMH
HOPMAaTHUBHBIMHU TIPABOBBIMH aKTaMH, COAEPKAIUMHU HOPMBI TPYIOBO-
ro TpaBa, KOJJIEKTHUBHBIM JIOTOBOPOM, COTJIANICHUSMH, JTOKATEHBIMH
HOPMATHUBHBIMH aKTaMH W TPYJOBBIM JIOTOBOPOM, CBOEBPEMEHHO
Y B TIOJJTHOM pa3Mepe BBIIDIAYMBATH Pa0OTHUKY 3apaldOTHYIO ILIATYy.
Ero ocHoBHOE IpaBo — TpeOOBaTh OT Pa0OTHUKA JIMYHOI'O BBITIOJHE-
HUSI OTIpeielieHHOH paboThl (TPYJ0BOM (QYHKIINH).

B rmmaBe 1 TK P® mpuBoauTcs moapoOHbBIN mepedeHb OCHOB-
HBIX TIpaB U 0053aHHOCTEH CTOPOH TPYAOBBIX OTHOIIEHHH — PaOOTHH-
Ka u paboTtomarens. OTO JaeT BO3MOXHOCTH OoJiee TOYHO U CITpaBe]l-
JUBO peliaTh Ha TMPAKTUKE MHOTOYHUCIIEHHBIE CIIOPBHI IO TOBOAY
HapylIeHUsl TPYAOBBIX IpaB, HEUCHOJIHEHUS OO HEHaIJIeKalIero
WCTIOTHEHHS 00S3aHHOCTEH CTOPOHAMH TPYIOBBIX OTHOIICHHH.

OcHoBHBIE TIpaBa W 00s3aHHOCTH pabOTHUKA M paboToAaTens,
yctanoBiennbie cT. 21 u 22 TK P®, sBusroTcs obmuMu Il BCEX
CTOPOH JF0O0T0 TPYIOBOTO OTHOLLICHHSI.

BmecTe ¢ TeM mMerommiics nepeyeHb OCHOBHBIX IpaB M 00s-
3aHHOCTEH pPa0OTHHKOB WM padoTojarenell OTHIONb HE HCKIIOYaeT
BO3MOXKHOCTU YCTAHOBJICHHUS AOIOJIHUTENBHBIX MPaB M 0053aHHOCTEH
CTOPOH TPYAOBBIX OTHOIIEHUHN B ciydadax, NpEeayCMOTPCHHBIX Kak
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TK P®, Tak 1 unbpiMu (eaepanbHBIMU 3aKOHAMH, ¥ 3aKOHAMH CYyObeK-
toB denepannu. BaxxHo, 4TOOBI Y 3TOM HE CHIXKAJICS YPOBEHB TIPaB
u rapanTuil, ycranosieHuslx TK P®. B yacTHOCTH, HOTIOIHUTETBHBIC
MpaBa ¥ 00513aHHOCTH JUISI CTOPOH TPYOBBIX OTHOIIEHUI YCTaHOBIIE-
HBI HertocpeacTBeHHO B pazn. XII TK P «OcobennocT perymupo-
BaHUsI TPYZla OTACIBHBIX KaTeropuil pabOTHUKOBY.

JlomonHUTENEHBIE TIPaBa MOTYT OBITH YCTAHOBJIEHBI M B TIOPSIII-
K€ JJOTOBOPHOTO PETyJIMPOBAaHUS MyTEM MX 3aKpEIJICHHs B MTPABOBBIX
aKTax COLMAIBLHOIO MapTHEPCTBa (KOJUIEKTUBHOM JOTOBOpPE, COIJIa-
HICHUH ), TPYAOBOM JOTOBOPE.

MoXHO Ki1acCUpHUIUPOBATh TPYIOBBIC MpaBa PaOOTHHKOB IO
JIBYM KaTEeTOPHUSIM:

— MHIWBUIyalIbHbBIE TTpaBa (KOHKPETHOTO paOOTHUKA);

— KOJJIGKTHUBHBIE TIpaBa (TP pEIIaonieM BOJICH3bSIBICHUN HE-
CKOJIBKMX PaOOTHUKOB).

K ocnosnvim unousudyanvrvim npasam padorauka ct. 21 TK PO
OTHOCHT TIpaBa:

1. Ha 3akmroueHne, H3MEHEHHE M PACTOPIKEHHUE TPYIOBOTO JIO-
roBOpa B MOPSAKE U HA YCIOBHUSAX, KOTOphIe ycTaHOBIECHB TK PO,
WHBIMA (eiepATbHBIMY 3aKOHAMH.

TpynoBoit moroBop 3akiouaeTcss B MHUCBMEHHOH (opme, co-
CTaBIJISIETCS B JIBYX 3K3EMIUIIPaX, KAKIBIA U3 KOTOPHIX IMOAMKUCHIBACT-
cs cropoHamu. OIWH SK3EMIUISP TPYIOBOTO JIOTOBOpa Iepeaaercs
pabOTHUKY, APYroi XpaHuTcs y padoronarens. [lonyueHue pabOTHH-
KOM 3K3eMIUISIpa TPYIOBOTO JI0TOBOpa JOJHKHO MOJTBEPKAATHCS TO-
MUCHIO pabOTHHUKA Ha SK3EMIUISIPE TPYIOBOIO JI0TOBOPA, XPAHSIIEMCS
y pabotonarens. TpymoBoii T0roBop, He OPOPMIICHHBIH B MHUCHMEH-
HOW (popMe, CUMTAETCs 3aKIIOYEHHBIM, €ClIi PaOOTHHK MPUCTYITIT K
paboTe ¢ BeoMa WM TI0 MOPYYEHUI0 paboTOMATENS WIH €0 YITOJIHO-
MOYEHHOT0 Ha 3To npexacraBurend. [Ipu dakrtuueckom pomynieHnn
paboTHHKa K paboTe paboTomaTens 00s3aH 0OPMUTH C HUM TPYIO-
BO# JIOrOBOp B MHUCHMEHHOW (hopMe HE Mo3aHEee TpeX padoumx AHEH
co aHs (pakTHUIECKOTo AoMmymieHus paboTHUKA K padore. [lpwm 3akimio-
YEHHH TPYAOBBIX IOTOBOPOB C OTAEIBHBIMHU KaTETOPUSMH pabOTHH-
KOB TPYJIOBBIM 3aKOHOAATEIHCTBOM M MHBIMH HOPMAaTHBHBIMH IIPABO-
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BBIMU aKTaMH, COACPKAIMMH HOPMBI TPYJOBOTO MpaBa, MOXKET OBITh
npeaycMOTpeHa He0OXOAUMOCTh COTTIACOBAaHHS BO3MOKHOCTH 3aKIIIO-
YEHUS TPYJIOBBIX IOTOBOPOB JINOO MX YCIOBHUH C COOTBETCTBYIOLINMHU
JULIAaMHU WK OpraHaMH, He SBISIOIMMHUCS paboTOAATEeNsIMH 110 STHM
JOTOBOpaM, WJIM COCTABJICHUE TPYAOBBIX JOrOBOPOB B OOJBILIEM KOJH-
YECTBE IK3EMILULIPOB.

TpynoBble OTHOLIEHUSI MOTYT OBITh IPU3HAHBI BO3HUKAIOIIIMHU
Ha OCHOBAaHUH TPYIOBOI'O JOrOBOpa B pe3yjbTaTe MPU3HAHHUA OTHO-
IIEHUH, CBSI3aHHBIX C MCIIOJIb30BAHUEM JIMYHOTO TPYZAA U BO3HUKIIMX
Ha OCHOBaHUM TpakJaHCKO-TIpaBOBOro jaorosopa. Ilpu3nath Takue
OTHOIICHHUS TPYJOBBIMUA MOKET CY/I JTHOO JIMI0-3aKa34YHK, K KOTOPOMY
00paTUIICSt HCIIOJTHUTEIB 110 TPaXKTaHCKO-TIPABOBOMY JIOTOBOPY.

HeycrpanumMble COMHEHUS MPU PaCCMOTPEHUH CYIOM CIIOPOB O
NPU3HAHUM OTHOILICHWH, BO3HUKIIMX HAa OCHOBAHUHM TI'PAXKAAHCKO-
NPaBOBOI'0 IOTOBOPA, TPYIOBBIMH OTHOLICHUSIMH TOJKYIOTCS B IIOJIb-
3y HaJIM4HsI TPYZOBBIX OTHOILIECHUH.

C 1 suBaps 2020 roga aeiictByetr HoBas cT. 66.1 TK P®, nos-
BOJIsIIONIAs pabOTHUKAM BBIOpaTh, B Kakoi Gopme OyIyT XpaHHUTHCS
JaHHble 00 WX TPYJOBOM cTaxke. [lepBbIif BApHAHT — 3TO TPaJAWUIMOH-
Hble OyMaKHbIE TPYAOBbIE KHWKKH. BTopoit Bapuant — 310 hopmMupo-
BaHHWE OCHOBHOHM WH(pOpMAIMK O TPYIOBOM CTaXKE W TPYIOBOU Jesi-
TEJIBHOCTH B JIEKTPOHHOM BHUZE C 00s3aTeNbHOM mepenadeid ee B
[lencuonnsnii horn Poccuu. O0sS3aHHOCTH NPEACTABIIATh OTYETHOCTD
0 TPYAOBOW AEATENILHOCTH U TPYIOBOM CTaxe paOOTHHUKOB YCTAHOB-
neHa 1. 2.4 ct. 11 ®enepanpHoro 3akoHa oT 01.04.1996 Ne 27-®3.
ITpuuem 3Ta OTYETHOCTH CAAETCS HE TOJIBKO HA T€X COTPYAHHUKOB, KO-
TOpBIE BBIOpANM IEKTPOHHYIO (OPMY CBEICHHH O TPYAOBOM CTaXKe
(Tax Ha3pIBAEMYIO SJIEKTPOHHYIO TPYAOBYIO KHHXKY), HO M Ha TeX, IO
KoMy paboronarenu OyayT BECTH OYMaKHYIO TPYAOBYIO KHIDKKY, Kak
U TIpEXKJIE.

2. IlpenocraBienre pabOTHUKY PaOOTHI, OOYCIOBICHHONW TPY-
JIOBBIM JIOTOBOPOM.

Cratps 60 TK P® 3anpemaer tpeboBath 0T pabOTHHKA BBHIION-
HEHUs pabOThI, HE 0OYCIIOBICHHON TPYIOBBIM TIOTOBOPOM, 3a MCKIIIO-
YeHneM ciy4daeB, npenycmorpeHHbix TK P® u mHbIMEH (denepaib-
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HBIMHU 3akoHamu. Hampumep, momyckaercsi mepeBos pabOTHHKA Ha HE
00yCJIOBIEHHYIO TPYAOBBIM JOTOBOPOM WIIM CITY>KEOHBIM KOHTPaKTOM
JOJDKHOCTh JUIS TpeAOTBpallleHHs KaTacTpogbl, MPOU3BOJICTBEHHON
aBapuy WM YCTPaHEHUs! MOCIEICTBUN KaTacTpOoQbl, MPOU3BOJICTBEH-
HOW aBapuM WM CTHXUWHOrO O€ACTBUS, IS MPeJOTBpaIICHUs
HECUYACTHBIX CJIy4aeB, BPEMEHHOH MPUOCTAHOBKHU MPO(eEeCcCHOHATBHON
CIIy’)K€OHOM JEesTEeNbHOCTH 10 INPUYMHAM 3KOHOMHYECKOI'O, TEXHOJIO-
THYECKOI0, TEXHUYECKOTO MM OPTraHU3allMOHHOIO XapakTepa, YHH-
YTOXKEHUSI UM IOPYU UMYIIECTBA U T. II.

3. Pabouee MecTO, COOTBETCTBYIOIIEE TOCYAAPCTBEHHBIM HOP-
MaTHBHBIM TPeOOBaHUIM OXPaHbI TPYJa U YCIOBUSIM, PELyCMOTPEH-
HBIM KOJIJIEKTHBHBIM JIOTOBOPOM; IIOJIHYIO JOCTOBEPHYIO HH(pOpMa-
U0 00 YCIOBHAX Tpyda W TpeOOBaHUSAX OXpaHBI TpyAa Ha pabouem
MecTe, BKIIIOYasi peaau3altio Mpas, IPeI0CTaBICHHBIX 3aKOHOAATENb-
CTBOM O CIIELUATILHOM OLEHKE YCIOBHUM TPy[a.

Crates 219 TK P® ompenensier mpaBo pabOTHWKAa Ha TPYI
B YCJIOBHSIX, OTBEUAIOIIMX TPEOOBaHUAM OXpaHbl Tpyaa. [ ocynapcTso,
rapaHTypysl IaHHOE MpaBO PaOOTHHMKA, MOXET MPOBOAUTH roCyAap-
CTBEHHYIO SKCIIEPTH3Y YCIOBUH TpyZa, OCYLIECTBIATH (pelepanbHbIN
rOCyJapCTBEHHBIH HAA30p 3a COOMIOJICHMEM HOPMAaTUBHBIX TpeOoBa-
HUH oxpasbl TpyAa. B aTux nensx uHcnekTopsl Poctpyna moryT npo-
BEPATh NPaBHIBHOCTb IPENOCTAaBICHUS Pa0OTHUKAM TapaHTHH |
KOMITEHCAlKi 3a paboTy ¢ BPEAHBIMU M (MJIM) ONACHBIMHU YCIIOBHUSMHU
Tpyzaa; (akTHUECKHE YCIOBUS Tpyda pabOOTHHUKOB. 3aKOHOJIATEIb-
ctBoM P® ycraHaBnuBaeTcsi afMUHUCTPATHBHAS M YrOJIOBHAsI OTBET-
CTBEHHOCTh pPaboToJaTeNs M JOJKHOCTHBIX JIMI] 332 HapyIICHHE Tpe-
OoBaHHUI OXpaHBI TPyAQ.

4. CBOEBpEMECHHYIO U B TIOJIHOM 00BEME BHIIJIATY 3apabOTHOM
TUTATHl B COOTBETCTBUH CO CBOEW KBaNM(UKAIMEH, CII0XKHOCTBIO TPY-
J1a, KOJIMYECTBOM U KaY€CTBOM BBITTOTHEHHON pabOTHI.

B cuctemy OCHOBHBIX TOCY/IapCTBEHHBIX TapaHTHil 3apaboTHOM
TUTaThI BKJTFOYAOTCS:

— BEJIMYMHA MUHUMAaJIBHOIO pa3Mepa omaTel Tpyna B Poccnii-
ckori @enepanun. C 1 saBaps 2020 r. rocyaapcTBOM YCTaHOBIICH
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MUHUMAIBHBIA pa3Mep oruiatel Tpyaa 12 130 py6. (ct. 1 denepans-
HOTO 3aKoHa OT 27.12.2019 Ne 463-D3);

— Mepbl, 00ecTieunBaroNIie MOBBIIIEHHE YPOBHS PEabHOTO CO-
nepskanus 3apadoTHOM Iathl (cT. 134 TK PD);

— OrpaHUYEHUE NEPEYHSI OCHOBAHUHI U Pa3MEPOB YIAEPKAHUM U3
3apabOTHOM IIJIATHI IO PACIIOPSDKEHUI0 paboToaaTeNs, a TakKe pa3Me-
POB HAJIOTOOOJIOKCHHS JTOXOIOB OT 3apaboTHOH Iuiatel (cT. 137,
138 TK P®; 1. 23 HK P®D);

— OTpaHHWYEHHE OIUIATHl TPpyAa B HaTypaibHOU ¢opme (cT. 131
TK PD);

— obecrieueHre TOMY4YeHHS PAOOTHUKOM 3apa0O0THOW ILIaTHI
B CJTy4ae MPEeKpaIeHus IeATEIbHOCTH paboToaTenss U ero HeruiaTe-
JKECTIOCOOHOCTH B COOTBETCTBUH C (hefiepanbHBIMI 3aKkoHamH (cT. 134
®epnepanpHoro 3akoHa ot 26.10.2002 Ne 127-®3 «O HecocToATEb-
Hocth (O6aHkporcTBe)» (B pem. oT 29.12.2017)). Crares 64 I'K PO
MpeIycMaTpUBAET YIAOBIETBOPEHHE TPEOOBAHUN KPETUTOPOB JTNKBH-
TUPYEMOTO FOPUINYECKOTo Juna. Tak, MpH JIMKBUIAIUU FOpUAHYe-
CKOTO JIAIIA TIOCTIe MOTalleHus TEKYIIUX PACX0A0B, HEOOXOAUMBIX IS
OCYIIECTBIICHHS JTUKBUAJAINH, TPEOOBAHUS €ro KPEeIUTOPOB YAOBIE-
TBOPSIOTCS B CIIEAYIONIEH OYepeqHOCTH: B TIEPBYIO OYepeNb YAOBJIe-
TBOPAIOTCS TPeOOBaHUS Tpa)<laH, Mepesl KOTOPBIMU JIMKBHIUPYEMOE
IOPUIUYECKOE JIUI0 HECET OTBETCTBEHHOCTh 3a NPUYMHEHHE Bpena
JKU3HU WK 3J0POBBIO, BO BTOPYIO OYEPCAb NPOU3BOAATCA PACUCTHI
IO BBITUIATE BBIXOJHBIX MOCOOMH M OIUIaTe TPyAa JIUI], pabOTaIOIINX
WM paboTaBIIUX MO TPYAOBOMY J0TOBOPY;

— (enepanbHbI TOCYAapCTBEHHBINH HAJI30p 3a COOJIOJCHHEM
TPYAOBOI'0 3aKOHOAATCIILCTBA M MHBIX HOPMATHUBHBIX ITPABOBBIX aK-
TOB, COJIepKalllUX HOPMBI TPYAOBOTO IpaBa, BKIIOYAIONMIA B cebs
IMPOBEACHUEC MPOBEPOK IMOJTHOTEI U CBOCBPEMCHHOCTH BBIIUIATHI 3apa-
OOTHOI TUTaTHI ¥ pealN3alii TOCYAAPCTBEHHBIX TapaHTHUH 1O OIlIaTe
tpyna (DenepanbHeiii 3akoH oT 26.12.2008 No 294-d3 (B pen. ot
27.11.2017) «O 3amuTe npaB OPUIAAIECKUAX JTUI] U WHIUBUTYATbHBIX
MpEANPUHUMATENEN TMPU OCYIIECTBIEHWH T'OCYJIapCTBEHHOTO KOH-
TpoJsi (Haa30pa) U MyHHLIMIIAIBHOTO KOHTPOJs»); Tlomoxenne o de-
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JepaJbHOM T'OCYAapCTBEHHOM HAI30pe 3a COOJIIOJCHHEM TPYAOBOTO
3aKOHOAATENbCTBA, YTB. INOCTaHOBIeHHEM llpaButensctBa PO ot
1 certssopst 2012 . Ne 875 (B pexn. ot 22.11.2017);

— OTBETCTBEHHOCTH paboTomaresei 3a HapyIieHne TpeOOBaHUIH,
YCTAHOBJIEHHBIX TPYJIOBBIM 3aKOHOJATEIBLCTBOM M MHBIMH HOPMaTHB-
HBIMH MIPABOBBIMH aKTaMH, COJAEPKAIIMMHU HOPMBI TPYJOBOTO IPaBa,
KOJUISKTHBHBIMH J0TOBOpaMu, corjamenusiMu (ct. 236 TK PO,
cT. 5.27 KoAlIl P®; ct. 145.1 YK P®). 3akoHOmaTEIHCTBO 00 aaMu-
HUCTPATUBHBIX NPABOHAPYLICHUAX CONEPKUT HOPMBI, YCTaHABJIMBA-
IOLIME OTBETCTBEHHOCTh 3a HEBBIILIATY 3apaboTHOW miartbl. Tak,
B YacTHOCTH, 4yacTu 6 u 7 cT. 5.27 KoAll P® ycranaBnuBaioT aaMu-
HUCTPAaTUBHYIO OTBETCTBEHHOCTh 32 HEBBIIUIATY WJIM HETOJHYIO BBI-
TUIaTy B YCTAHOBJIGHHBIA CPOK 3apabOTHOW TIIAThHI, TpeaycMaTpuBasi
npeaynpexIeHue, afMUHUCTPATUBHBIN WTpad U AUCKBANH(UKALHIO;

— CPOKH W OYEpEeIHOCTh BHITIATHI 3apaboTHOH Tutatel (cT. 136
TK PO).

B cootBerctBun ¢ ®enepanbHbiM 3akoHoM oT 02.12.2019
Ne 393-®3 usmenenusm B TK P® nmoaeepriace cr. 357, mosBuiach
HoBast cT. 360.1, B COOTBETCTBMM C KOTOPOW TOCYIapCTBEHHBINH HH-
CHEKTOP TPYyZla IPUHUMAET PELIeHNE O IPUHYAUTEIbHOM UCIIOJIHEHUN
00513aHHOCTH padoTONATENS 110 BBIIUIATE HAYMCICHHBIX, HO HE BHIILJIA-
YEHHBIX B YCTAHOBJICHHBIH CPOK PaOOTHHMKY 3apabOTHOH miaTel U
(mnn) ApyruX BBIJIAT, OCYIIECTBIAEMBIX B paMKaX TPYAOBBIX OTHO-
meHuid. PereHne o MpUHYAWTENHHOM HCHOJIHEHHUU ABJSETCS MCHON-
HUTEJIBHBIM JOKYMEHTOM, KOTOPBIH HOMJIEKHUT 00s3aTEJbHOMY HC-
NOJIHEHUIO paboTonareneM JIH00 MOKET OBITh NepeiaH Ha MCIOJIHE-
HUEe CyneOHBIM TMpucTaBaM. TakuMm o0pa3oM, YyCTaHaBIUBAETCS
HE TOJIBKO CYyJIeOHBII MOPSAIOK pa3pemieHus] TaKoTo BHJIA TPYIOBOTO
criopa, HO ¥ aIMHHHACTPATUBHBIN.

5. Bo3memenne Bpena, NPUYUHEHHOTO PaOOTHHKY B CBS3U
C MCIIOJTHEHUEM TPYIOBBIX OOS3aHHOCTEH, U KOMIICHCALUIO MOpaib-
HOTO Bpeaa B mopsizake, ycraHoBieHHOM TK P®, unbimu denepans-
HBIMH 3aKOHAMH.
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Cr. 234-237 TK P® ycranaBiuBaetcsi 003aHHOCTh PaboOTO A~
TeJsl BOBMECTUTH pa0OTHUKY MaTepHANbHBIN yIepO, MPUINHEHHBIH B
pe3ynpTaTe HE3aKOHHOTO JIMIIEHHUS €r0 BO3MOKHOCTH TPYIUTHCS, Ma-
TepHaibHasl OTBETCTBEHHOCTH paboTomarens 3a ymiepO, MpUYNHEH-
HBI UMYIIECTBY paOOTHUKA, MaTepHalbHas OTBETCTBEHHOCTH Pado-
TOMATENs 3a 33JepXKKy BBIILIATHI 3apaOOTHOM IUIATHI U IPYTHX BHI-
TUIaT, IPUYUTAIOIINXCS PAOOTHUKY. MOpabHBINA Bpel, MPUIHMHEHHBINA
pabOTHHUKY HEMpPaBOMEPHBIMH NEHCTBUSMH WM Oe3zeiicTBueM pabo-
TOMATeNsI, BO3MEMIaeTcs paOOTHUKY B JACHEXKHOU (hopMe B pa3Mmepax,
OTIpEAETIIEMBIX COTTIAIIEHUEM CTOPOH TPYAOBOTO IOTOBOPA.

6. OGs3aTenbHOE COIMANbHOE CTPAaXxOBaHUE B CITydasx, MPeay-
CMOTPEHHBIX (DeJiepaTbHBIMHU 3aKOHAMH.

OenepanbHblii 3aKk0H «O0 003aTETFHOM COIIMATFHOM CTPaxo-
BaHWU OT HECYACTHBIX CITydaeB Ha MPOW3BOJCTBE W MPO(HeCcCHOHATb-
HBIX 3a00meBanuin» oT 24.07.1998 Ne 125-03 npenycmaTtpuBaetr 00si-
3aTeNPHOCTh PETHUCTPAllid B KadecTBE CTpaxoBaTelleld BcexX JIHII,
HAaHUMAOMHUX (TPUBJIEKAIOMINX K TPYyAY) PaOOTHHUKOB, IMOJIEKAIIIX
0053aTeTbHOMY COIIMAIFHOMY CTPaXOBAaHHWIO OT HECYACTHBIX CITydaeB
Ha TPOM3BOJICTBE M MPO(HECCHOHANBHBIX 3a00JIeBaHHI; TapaHTHPYET
MpaBa 3aCTPaxOBaHHBIX HA OOECIIEYeHHE MO CTPAXOBAHUIO; CTUMYIIH-
pyeT CyOBEKTOB CTPaxOBaHUS B YJIYUIIEHWH YCIOBUU M TOBBIIIICHUH
0e30MacHOCTH TPY/a, CHIDKEHHH TPOU3BOJICTBEHHOTO TpaBMaTU3Ma 1
npodeccuoHaNbHONW 3a00JieBaeMOCTH; O0S3BIBAET  CTpaxoBaTreseil
(paboTomaTeneil) kK ymiaaTe CTpaXxoBBIX B3HOCOB B DOH COIUATBLHOTO
crpaxoBaHus Poccutickoit @enepanuu.

Poctpya ocymiecTBisier HaJI30p M KOHTPOJIb 3a pear3aluen
npaB paOOTHUKOB Ha IOJy4YeHHE OOECIeYeHHUs 10 00sI3aTeTbHOMY
COLIMAILHOMY CTPaXOBaHHMIO OT HECUACTHBIX CIy4YaeB Ha MPOU3BOJI-
cTBe M IpodeccrHoHabHBIX 3a00JIeBaHNH, a TaKKEe 32 Ha3HAUYCHHUEM,
HCYHUCIICHHEM U BBITUIATON MOCOOWH MO BPEMEHHOW HETPYI0CTIOCO0-
HOCTH 3a CUET CPEJICTB paboToIaTeNeH.

7. Otmpix, oOecredrBaeMblii YCTAaHOBJIEHHEM HOPMAIIbHOM
MPOIOJDKATEIHFHOCTA pabodero BPEMEHH, COKPAIICHHOTO padodero
BpEMEHH IS OTHENbHBIX Tpodeccuil W Kareropuii padOTHHKOB,
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IPEIOCTABICHUEM €XCHEIENbHBIX BBIXOJHBIX JHEH, Hepadounx
Npa3IHUYHBIX AHEH, OMJIaYNBAEMBIX €KETOJHBIX OTIIYCKOB.

8. IoaroToBKy M AOMOIHUTENBHOE TpodeccroHambHOe 00pa-
30BaHMUE.

IIpaBo paGoTHHKa Ha TOATOTOBKY H JOTIOJHHATENBHOE Mpodec-
CHOHaJIbHOE 00pa30BaHME pean3yeTcs IyTeM 3aKJIFOYEeHUs JOIOIHHU-
TEIBHOTO JIOTOBOPA MEXKIY paOOTHUKOM H paboTomaTeNeM.

HuTtepecHo B manHoi cBsa3u Onpenenenue Ne 42-KI'16-2 Bep-
xoBHOTO Cyna P® (O630p cynebnoi npaktuku BepxosHoro Cyma PD
n 3 (2017)). AHanmu3upys criop MexXIy pabOTHHKOM, IMOHECIIUM 3a-
TpaThl Ha TepeoOydYeHre B BHIOPAHHOM WM YYeOHOM 3aBEICHUM,
u paboronareneM, BepxoBasiit Cyn PO mpwumien k BBIBOAY, YTO pac-
XOJIbl, TOHECEHHbIE PAa0OTHHKOM B CBSI3H C IIPOXOXKIACHUEM UM IIO
cOOCTBEHHOW WHUIMATHBE OOYYeHHs, KOMICHCAIIUU 3a CYeT padoTo-
JaTessl He MojIexar.

9. 3amuTy CBOMX TPYAOBBIX MPaB, CBOOOM U 3aKOHHBIX HHTEPE-
COB BCEMH HE 3allpPELICHHBIMHU 3aKOHOM CIIOCOOaMHU.

Crates 352 TK P® yka3piBaeT crocoObl 3amIUTBl TPYIOBBIX
npaB U cBOOOX: rocyIapCTBEHHBIH HAA30P M KOHTPOJIb HaJ COOIIoMe-
HHEM TPYAOBOTO 3aKOHOJATENbCTBA U MHBIX HOPMATHBHBIX HMPAaBOBBIX
aKTOB, COJIEpKAIUX HOPMBI TPYJOBOTO TpaBa; cyJcOHast 3aluTa; 3a-
HIMTa TPYIOBBIX MpaB U 3aKOHHBIX MHTEPECOB PaOOTHUKOB Mpodec-
CHOHAIILHBIMH COFO3aMHU; CAMO3AIUTa PAOOTHHKAMH TPYAOBBIX MIPaB.

B mensix camo3aimThl TPYAOBBIX TIpaB paOOTHHK, U3BECTUB pa-
Ooromartelis B MUCbMEHHOU (pOopMe, MOXKET OTKA3aThCS OT BBIMOJIHE-
HUsI paboThI, HE MPEYCMOTPEHHON TPYJOBBIM JOTOBOPOM, a TAKXKE OT
BBITIOJTHEHUST paOOTHI, KOTOpasi HEMOCPEJCTBEHHO YIPOXKAeT €ro JKU3-
HU U 3710poBbI0. Ha BpeMs 0TKa3a OT yka3aHHOU paboThl 3a pabOTHH-
KOM COXpaHAKTCA BCC ITpaBa, NPCAYCMOTPCHHBLIC TPYAOBbBIM 3aKOHO-
JaTeJIbCTBOM W HWHBIMH aKTaMU, COACPKAIIMMU HOPMBI TPYIOBOTO
npasa.

Cratps 382 TK P® Has3siBaeT opranbl 10 pacCCMOTPEHHIO HH]TU-
BUAYaJIbHBIX TPYAOBBLIX CIIOPOB: KOMHUCCHUH 11O TPYAOBBIM CIIOpaM H
cyn. Crates 373 TK P® BBomuT paccMOTpeHHE WHAWBHIYaIHLHOTO
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TPYAOBOTO CIIOpa B aJAMHHUCTPATUBHOM TIOPSJKE, MpeaycMaTpuBas
BO3MOXKHOCTh O0aJIOBaHUS TMpHKaza padoromarens 00 yBOIHHEHHU
paboOTHHKA B TOCY/IapCTBEHHYIO HHCIIEKIIHIO TPYZA.

Tl'ocynapctBo 00s3aHO 0OecmeunTs MpaBa KaKI0TO Ha 3aIIUTy
€ro TPYAOBBIX MpaB W CBOOOJ, BKIItoYas CyAeOHyro 3ammuTy. B coot-
BeTcTBUH cO CT. 353 TK PD denepanbHeiii ToCyaapCTBEHHBIN HAA30D
3a COONIIOJIEHHEM TPYIOBOTO 3aKOHOAATENhCTBA M WHBIX HOPMATHB-
HBIX TPAaBOBBIX aKTOB, COJEPXAIIUX HOPMBI TPYAOBOTO ITpaBa, OCY-
miecTBIsieTcs penepaabHON HHCTIEKIHEN Tpyaa.

Crates 19.5 KoAll P® npenycmaTprBaeT OTBETCTBEHHOCTH 3a
HEBBITTOJIHEHNE B CPOK 3aKOHHOTO TPENINUCaHMs OpraHa (IOHKHOCT-
HOTO JUIIA), OCYIIECTBIIIONIETO TOCYAAPCTBEHHBIH Ham30p (KOH-
Tpoidh). Tak, HEBBHIMONHEHWE B YCTAHOBICHHBIH CPOK 3aKOHHOTO
npennucanns (ITOCTAHOBIICHUS, TPEICTABICHUS, PEIICHUs) OpraHa
(TOIDKHOCTHOTO JIHIIA), OCYIIECTBIISIOMIET0 TOCYAapCTBEHHBIN HAI30p
(KOHTPOIB), MyHHIIUTIABHBIH KOHTPOJIb, 00 YCTpaHEHUH HapyIICHUH
3aKOHOAATENhCTBA BIIEYET HAIOKEHHE aJMHHHUCTPATUBHOTO mTpada
Ha TPaXkJIaH B pa3Mepe OT TPEXCOT JI0 MSATUCOT pyOJeil; Ha JOHKHOCT-
HBIX JIUI] — OT OJTHOW TBICSYH 10 ABYX THICSY pyOJel WM TUCKBAJIH-
(UKalMIo0 Ha CPOK JI0 TPEX JIeT; Ha IOPUIWYECKHUX IUI] — OT AECATH
TBICSIY JIO JIBAJIIIATH ThICSY PyOJICH.

[MTomumo  ¢enepanbHOrO TOCYAApCTBEHHOTO HAI30pa, OCY-
HiecTBIsieMoro QenepaibHol uHCHeKknued tpyaa, ri. 57 TK P® co-
nepxut ctatbu 366—369 TK P®, npenycmarprBaromme BUIbLI CIICIIN-
anu3upoBaHHOTO Hamzopa. K Hum orTHocarcs: ['ocynapcTBeHHBIN
Ha/I30p 3a COOJI0ZCHHEM TPeOOBaHMiA Mo OE30MacHOMY BEJCHHIO pa-
00T Ha OINMACHBIX MPOM3BOJCTBEHHBIX 00bekTax; DenepalbHbINA TOCy-
JIAPCTBEHHBIM dHepreTHueckud Hajzop; dDenepasbHbI  rOCynap-
CTBEHHBIN CaHUTAPHO-3IUJAEMUOJIOTMYECKUI Han30p; ['ocynapcTBen-
HBIH HAI30p 3a COOIOICHUEM TPeOOBaHUM SICPHOM U pauaIlMOHHON
Oe3omacHOCTH, KOTOpble ocymiecTBsioT DenepanbHas ciyxba 1o
IKOJIOTHYECKOMY, TEXHOJIOTUIECKOMY M aTOMHOMY Hajzopy (Poctex-
Haa3op), DenepanbHas ciayx0a 1Mo HaaA30py B cdepe 3aliuThl Ipas
norpeduTenei u Oaaromnonyuuns yeisopeka (Pocnorpeduamzop).
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K konnexmuenvim mpyoosvim npagam OTHOCSTCS:

1. [IpaBo Ha oOBbEeMUHEHME, BKIItOYAs MPaBO HAa CO3JAHHE IMPO-
(eccCHOHANBHBIX COIO30B M BCTYIJICHWE B HHX IJISi 3allUTHl CBOUX
TPYAOBBIX MPaB, CBOOO/ U 3aKOHHBIX HHTEPECOB.

Camoii pacnipocTpaHeHHOU (HOpMOI 00bEeAMHEHUH paOOTHUKOB
SBISIOTCST TIpodcoro3sr. CBOOOMA WX CO3mMaHMA OOCECIeUYMBAEcTCS Ha
rocyJapCcTBEHHOM ypOBHE. Taxoke rocynapcTBo o0s3bIBaeT paboTona-
Tesiel obecnieunBaTh paBa Npo(eCCHOHAIBHBIX COI30B, MPEIOCTAB-
JSITh 0COOBIE TapaHTHH JIMLAM, COCTOSIINM B HUX.

2. IIpaBo Ha yuyacTue B yHpaBICHUHM OpraHU3alMed B Mpemy-
CMOTpPEHHBIX 3aKOHOAATENLCTBOM M KOJUIEKTUBHBIM JIOTOBOpOM (hop-
Mmax. Hanpumep, ydactue npeacraBureneii pabOTHUKOB B 3acCeIaHUIX
KOJUIETHaJbHOTO OpraHa YIpPaBJeHHUs OpraHM3allid C MPaBOM COBe-
IIaTEJILHOTO T0JI0Ca.

Yyactre paOOTHHUKOB Yepe3 CBOWX NPEICTABHTEIEH B IIPaBO-
BOM pPEryJHpOBaHUU TPyHa, T.€. B YCTAHOBJICHUH M NPUMEHEHHUU
HOPM TPYZAOBOTO 3aKOHOATENIbCTBA, KOHTPOJIE HAJ UX COOIIOACHUEM,
3alIUTe TPYLOBBIX IIpaB. B cooTBeTCTBUM C NEHCTBYIONIMM TPYAOBBIM
3aKOHOAATENILCTBOM DPA0OTOAATENb NPUHUMAET PEIICHHS C y4YEeTOM
MHEHHUSI COOTBETCTBYIOIIETO TNPO(COIO3HOTO OpraHa B CllydasXx,
npeaycmoTpeHsbix cr. 371 TK P®. Tak, yuutsiBas MHeHUEe npodco-
1033, padOTOJaTeNh UMEET MPABO: BBOJIUTH PEKUM HEMOJIHOIO pabo-
Yero BpEMEHHU Ha CPOK JI0 LIECTH MecsALeB (CT. 74); yBONBHATH paboT-
HHUKOB, SABJSIIOIIMXCSA wWieHaMu mpodcorosza (cT. §82); NpuBIEKaTh
K CBEpXypOYHBIM pabotam (cT. 99); mpuBieKaTh K padoTe B BBIXOJ-
HbIe ¥ Hepabouue mpasgHuuHble JHU (cT. 113); yTBepkIaTh mpaBuia
BHYTpEHHEro TpyaoBoro pacmnopsaaka (ct. 190) u ap. JlokambHble
HOPMATHBHBIC aKThl, IPUHATHIC 0€3 COONIOACHUS NPEIYCMOTPEHHOTO
TpynoBeiM kosiekcoM PD nopsiaka yuera MHEHHSI IPEACTABUTEIBHOTO
oprana pabOoTHHKOB (cT. 372), He moIeKaT MpUMEeHeHHuIo (4. 4 cT. 8
TK PO).

3. IlpaBo Ha BeeHHE KOJUIEKTUBHBIX IIEPETOBOPOB U 3aKJIIOYE-
HHUE KOJUIGKTUBHBIX JIOTOBOPOB M COTJIAIICHUH 4epe3 CBOMX IpeacTa-
BUTEJIEH, a Takke HAa MH(OOPMALHIO O BBHINOJHEHUH KOJUIEKTUBHOTO
JIOTOBOpA, COTJIAIICHU.
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4. IlpaBo Ha pa3peuIeHUE KOJUIEKTHBHBIX TPYIOBBIX CIIOPOB,
BKITFOYAs TIPAaBO HA 3a0aCTOBKY.

[1o KOJIEKTUBHBIM TPYAOBBIM CIIOPaM B Ka4E€CTBE MAPUTETHOTO
OpraHa Ha3bIBaeTCsl IPUMUPUTENIbHAsT KOMHUCCHUS; B KaUeCTBE TPETeH-
CKOTO OopraHa — TpyoBoi apoutpax wim rmocpensuk (ct. 401 TK PO).
Ecnu ke mpuMHpHUTENbHBIE NPOLENYphl HE NMPHUBEIH K Pa3peLICHUI0
KOJIJIEKTUBHOI'O TPYAOBOI'O CIOpa, TO Pa0OTHUKH MOTYT HCIOJb30-
BaTh MPaBO Ha 320aCTOBKY.

3abacToBKa — BpeMEHHBIH TOOPOBOJIBHEIN 0TKa3 pabOTHUKOB OT
BBITIOJTHEHUS TPYAOBBIX 00S3aHHOCTEH (IIOJHOCTHIO MJIM YaCTHYHO) B
HEISIX pa3pelIeHus KOJUIEKTUBHOTO TpyaoBoro cropa (ct. 398 TK PD).
IIpaBo Ha 3a0acTOBKY — IEMOKPAaTHUECKOE IPaBO, MPHU3HABAEMOE
MEXIYHapOIHBIM IIPaBOM, KOHCTUTYLHMSMU M 3aKOHAMH OOJIBLIMH-
CTBa CTpaH MHUPA KaK BBIPAKECHUE JEMOKpAaTHU3Ma TPYIOBBIX OTHOLIE-
Huil. B Poccuu oHo 3akperieHo B 4. 4 ct. 37 Koncrurynuu PO.

Cratpst 409 TK P® yBsizpiBaeT nmpaBo Ha 3a0acTOBKY C TPaBOM
Ha MHAWBUAYAJIbHBIC W KOJUICKTHBHBIC TPYAOBBLIC CIIOPBI, MCIOJIb3Y-
IOLINME YCTAaHOBJICHHBIC 3aKOHOAATEIbCTBOM CIIOCOOBI UX Pa3pEILCHHUS.
OcranaBnuBasi paboTy, paOOTHHKH CTPEMSATCSl OKa3aTh JaBJICHUE Ha
pa60ToL[aTen51 U BBIHYAWUTH €T0 YAOBJICTBOPUTH HX 3KOHOMHYCCKHC
TpeboBanus. HernpaBomepHblil 3ampeT 3a0aCTOBKM PaBHOCUIICH NpH-
MCHCHUIO NIPUHYAUTEIBHOTO TPpyaa.

[IpaBo Ha 3a0acTOBKY NMPH3HAETCS B COBPEMEHHOM MHpE Kak
OJTHO M3 OCHOBHBIX NpaB M cB0OOJ rpakaaH. OnHAKO rapaHTHU 3TOTO
npaBa OOBIYHO PaCTPOCTPAHSIOTCS TOJIBKO Ha KOHOMHUYECKHE 3a0a-
CTOBKH, T. €. B LEJSIX Pa3pelIeHus] KOJJIEKTUBHOTO TPYAOBOTO CIIOPa,
MO3TOMY HE TapaHTUPYETCs MPaBO Ha MpoBeIeHHE 3a0aCTOBOK COJIU-
JAPHOCTH, TMOJUTHYECKUX 3a0acTOBOK, 3a0acTOBOK € TpeOOBaHHEM
W3MEHEHHUS! COLMAIBbHO-?)KOHOMUYECKON MOJIMTUKM MPaBUTEILCTBA.
[Ipu 5TOM 320acTOBKHM NMPU3HAIOTCSI IPAaBOMEPHBIMU TOJIBKO B ClIydae,
€CIIM IPUMUPUTEIIBHBIE TIPOLEAYPHI HE IIPUBEIN K Pa3pelIeHUI0 KO-
JIEKTUBHOT'O TPYZIOBOTO CIIOpa.

PernmamenTanus ocyuiecTBIeHUs MpaBa Ha 3a0acTOBKY COep-
xutcs B 1. 61 TK P®D. O0bsiBUTh 3a0aCTOBKY BIIpaBe TOJLKO paboT-
HUKH, BBICTYIAIONINE CTOPOHOHM KOJUJIEKTHBHOTO TPYIOBOTO CIIOpA.
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[IpencraButenu paboTonarens He BIpaBe OPraHU30BBIBATH 330aCTOB-
Ky ¥ IPUHAMATh B HEH yyacTue.

Pemenne 00 oObsBIeHMHM 3a0aCTOBKM NpPHHUMAETCS coOpa-
HueM (KoH(pepeHmueit) pabOTHIKOB WIH MPO(COIO3HON OpraHHu3a-
nueit, oo0beauHeHNEM Mpodcoro3oB. O Havae mpenacTosmeit 3ada-
CTOBKHM paboToAaTeNhb JOJIKEH OBITh MPEAYNPEKICH B TUCHMEHHON
dbopMe He To3mHEe YeM 3a 10 mHei.

[IpaBo Ha 3a0acTOBKY KaK KOHCTHTYIIMOHHOE IPAaBO MOXKET
OBITH OTpaHUYICHO, HO TOJIBKO (eAepaTbHBIM 3aKOHOM.

§ 2.6. IIpaBa 4esnoBeka B ycjaoBusAX HuGpPoBU3aANUHN 001IECTBA

[IpaBa u cBOOOIBI XapaKTepPU3yIOT TAKHUE CBOMCTBA, KaK 3HAYH-
MOCTh IaHHOT'O IIpaBa M CBOOOBI [T YeIOBEKA U IPaKIaHUHA; U3HA-
YaabHBIA WM IMPOU3BOIHBIN XapakTep NPUHAIICKHOCTH YEIIOBEKY
JAHHOTO IIpaBa W JAHHON CBOOOABI;, 0COOBIC IOPUANYECKUE CBOHCTBA
OCHOBHBIX IIpaB U cB0OOJ, cnenuduka ux peanuzauuu. MIMeHHO 1O
STAM OCHOBaHHSM HWH(OpPMAIMOHHBIE MpaBa W CBOOOABI (IIpaBO Ha
MH(OPMAIKIO) 3aKPEIUIEHBI BO MHOTUX HopMax Koncturymuu PO,

K uncny ectecTBeHHBIX MPaBO HA WHPOPMALIUIO OTHOCUTCS U B
00X GuIocoCKux, COMMOIOTHIECKUX TeOpusx 00 mH(OpMAaInOH-
HOH cepe Kak OCHOBOIOJAraroLIei YacTH OOIECTBEHHOrO OBITHSA, B
paMKax KOTOPOHM OCYHIECTBIISIETCS AEATENLHOCTh YEJIOBEKa MO BOC-
POM3BOJICTBY MH(POPMALMOHHBIX OCHOB KH3HUS®,

Haubonee mosHo mpaBo Ha MH(DOPMAIIKIO MIPEIICTABICHO B HO-
BOW KOMIUIEKCHOM OTpaciii pOCCUICKOTO MpaBa — HHPOPMAIIMOHHOM
npase, KOTOPOE, B YACTHOCTH, OIPEEIIsieT, YTO JIETUTUMHAS OCHOBA
npaBa Ha HHPOpPMAIIUIO o0ecTiednBaeTCs MyTeM 3aKperuieHus HHdop-
MAaIMOHHBIX IIpaB " CBO60]1 B OCHOBOIIOJIAraromux JOKYMEHTaXx, I10-
CBAIICHHBIX IIpaBaM M CBO60]IaM YCJIOBCKAa W TrpaxJaHWHA, KaK Ha

84 Cm.: Kosnosa E.M. KoncturyrmonHoe npaso Poccuu: yuebuux / E.M. Kosznosa,
O.E. Kymaghun. 3-e n3n., nepepab. u gomn. M.: FOpucts, 2004. C. 159-160.
8 Cwm., manpumep: Asaxan C.A. Koncturynnonnoe npaso Poccun. YueGHBINA Kypc:
yue6. nocobue: B 2 T. / C.A. Asaxan. 4-e uzn., nepepad. u nom. M.: Hopma: Undpa-M,
2010. T.1. C. 725-727.
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MEXIYHapOIHOM, TaK M Ha HAIlMOHAJIBHOM YPOBHE, IIOCJIEAYIOIIEro
UX pa3BUTHS KaK OOBEKTa IPABOBOTO PETYJIMPOBaHMA B 3aKOHOAA-
TEJIBCTBE.

B Koncturynun P® 1993 r. npaBo Ha nHpOpMAIUIO 3aKperuie-
HO 4. 4 cT. 29, KOTOpas ONpenessieT, YTO KaXIblii UMEET MPaBo CBO-
00AHO MCKaTh, MONYyYaTh, MEpeaaBaTh, MPOU3BOAUTL U PaCHpOCTpa-
HATh UHPOPMAIHIO JTIO0BIM 3aKOHHBIM criocoOoM. [lanHas HopMa pe-
anu3yema BO B3auMOCBsI3U ¢ HopMmamu Koncturynuu P®, onpenens-
IOIIMMHU OOSI3aHHOCTH OPTaHOB TOCYAApPCTBEHHOH BIACTH M OPraHOB
MECTHOTO CaMOYIIPaBJICHUS 0 00ECTICUEHHUIO TpaBa Ha HH()OPMALIHIO.
B uactHOCTH, OpraHel rocyJapCTBEHHOH BJIAaCTH M MECTHOTO CaMO-
yhpaBiieHHsT 00s13aHbl OIMyOJMKOBHIBATH 3aKOHBI M MHBIE HOPMATHB-
HBIE MIPABOBBIC AKTHI, 3aTPAaruBalolINe MpaBa, CBOOOJBI U OOS3aHHO-
ctd 4venoBeka (4. 3 cr. 15); oOecneurBaTh KaKJA0My BO3MOXHOCTh
O3HAKOMJICHHSI C JIOKyMEHTaMH W MaTepHaiaMH, HEMOCPEICTBEHHO
3aTParuBaOLIMMHU €ro IpaBa U cBOOOIbI, €CIIM MHOE HE IPEAyCMOTpe-
HO 3aKOHOM (4. 2 cT. 24); oOHaponoBaTh (akThl U OOCTOSITENTHCTBA,
CO3/Ia0IINe YIPo3y IS KU3HH U 30POBhs Joaeit (4. 3 cr. 41).

Kak BaxHas cepa TUYHBIX MIpaB M CBOOO] YETIOBEKA M TPaXK-
JAaHWHA MPABO HA WHPOPMAIUIO ONpeeNIsieTCs U APYTUMUA KOHCTHTY-
nMoHHBIME HOopMamu. K umciy 3akperuieHHbix B Koncrurynun PO
WHQOPMAIMOHHBIX IPaB W CBOOOJ Tpa)kIaH OTHOCSTCS: MpPaBO Ha
HEIIPUKOCHOBEHHOCTh YaCTHOM JXW3HM, JIMUHYIO M CEMEWHYI0 TalHY
(4. 1 c1. 23); mpaBo Ha 3aIWMTY CBOEH YecTH 1 100poro uMeru (4. 1 ct. 23);
NpaBO Ha TallHy NEPENHCKH, TeJC(POHHBIX MEPEroBOPOB, IMOYTOBBIX,
TenerpadHBIX U UHBIX cOoOOmeHni (4. 2 cT. 23); mpaBo Ha MOJIH30Ba-
HHUE POJIHBIM S3bIKOM, HAa CBOOOHBIN BHIOOD sI3bIKa OOIEHHS, BOCIIH-
TaHus, 00y4eHus  TBopuecTBa (4. 2 cT. 26); rapaHThsi CBOOOIBI COBE-
CTH ¥ CBOOO/IBI BEpOHCIIOBEAAHUS (CT. 28); rapaHTHs CBOOOIBI MBICIIH
u cioBa (4. 1 c1. 29); rapanTust cBo60bI MaccoBOM MHPOPMAITIH U 3a-
mpeT meH3ypsl (4. 5 cr. 29); mpaBo Ha obpamienue (ctT. 33); mpaBo Ha
JOCTOBEPHYIO MH(POPMALIMIO O COCTOSHUM OKpYXKaromen cpeapl (cT. 42);
cB0o00Ja Bcex BUAOB TBopuecTBa (4. 1 cT. 44); mpaBo Ha yyacTue B
KyJIbTYPHOW >XM3HM M Ha JOCTYN K KYJbTYPHBIM I€HHOCTAM
(4. 2 ct. 44) u np.
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T'oBopst 06 MH(DOPMAITMOHHEBIX MpaBax M CBOOOMAX, TAKXKE Cle-
JlyeT UMETh B BUAY TO, 4TO 3akperieHHoe B Koncrurynuu PO npaso
Ha MH()OPMAIMIO BBICTYHAET CBA3YIOILUM 3JIEMEHTOM BCEH CHCTEMbI
KOHCTUTYLIMOHHBIX IIpaB M CBOOOJ, BO3MOXHOCTH HMX PpEaIN3alHH.
Hampumep, B cootBercTBum ¢ 4. 1 c1. 37 Korcrurynun PO kaxapiid
HMEeT TPaBO CBOOOTHO pACHOPSIKATHCS CBOMMH CIOCOOHOCTSIMH K
TPYRY, BBIOUpPATh pox AestenbHocTH U npodeccuto. Ho miist Toro 4ro-
OBl peamn30BaTh ATO TPaBO, HEOOXOAMMO 00JamaTh WHGOPMAITHEH,
Kacaroleiics xapakrepa U clieliu(p)UKy TOro WK HHOTO POJa AeATellb-
HOCTH U npodeccun. ToJbKO MyTeM MoydyeHHs: HHYOpMaU MOXET
OBITH PEATU30BaHO MPABO KAXI0ro Ha obpaszosanue (cT. 43) u T. 1.5

Ha coBpemeHHOM 3Tare pa3BUTHs POCCHIICKOTO OOIIECTBa Tpa-
BO Ha MH(OpMALHMIO KaK IOpUANYECKas KaTeTOpHs U MHCTUTYT IpaBa
JKUBET aKTMBHOM >KM3HBIO U MHTEHCHBHO Pa3BHBAETCS. DTO 00YCIIOB-
JIEHO BO3pacCTaromel poiblo HH(PpOPMAMOHHON chepsl, MpenCcTaBIIs-
foreit coboil 0coOyI0 COBOKYIMHOCTh WH(pOpMAaIH, WH()pOPMAIIOH-
HOW MH(PACTPYKTYPHI, CYOBEKTOB, OCYIIECTBISIOMUX cOop, popmmu-
pOBaHHE, PacCIpPOCTPAHEHNE U HCIIOIb30BaHUE MHPOPMALINH, a TAKKe
CHCTEMBl PEryJIMpOBaHMs BO3HUKAIOLIMX IPH 3TOM OOIIECTBEHHBIX
oTHowmeHnH. B pamkax sToro mHopmanMoHHBIE MpaBa U CBOOOIBI
TpaXJaH W OOS3aHHOCTH TOCY/apcTBa MO HMX OOECHEYEHHIO HapsiTy
¢ Koncrurynmein PO Taxke onpeaensior Apyriue HOpMaTUBHBIE aKThI,
B yacTHOCTH, Oosiee 120 3aKOHOB (heiepalibHOTO YPOBHS, B TOM UHUCIIC
ba3oBbiii Deepanbhbiii 3aK0H OT 27.07.2006 Ne 149-03 «O06 undop-
Manuu, I/IH(i)OpMaHI/IOHHBIX TEXHOJOIuAX MU O 3allUTe I/IH(l)OpMaHI/H/I»,
Oenepanbhbiii 3ak0H oT 09.02.2009 Ne 8-D3 «O6 obecrieueHnn J10-
CTyna K I/IH(I)OpMaIH/II/I 0 ACATCIIBHOCTHU IOCYyAapCTBECHHBIX OPraHOB U
OpPraHOB MECTHOTO CAMOYIIPABJICHUS H JIp.

B orHomenun uHdopMalmu y rpaxkJjaHdHA UMEIOTCS OTpeie-
JICHHBIE TIPaBa U 00S3aHHOCTH, KOTOPBIE PETYIMPYET HOBBIN BHJI IpaBa —
1upoBoOE MPago.

8 Anexceesa M.B. O MPOBIEMHBIX BOTIPOCAX PEATH3AINN KOHCTHTYITHOHHOTO MPaBa
Ha MH(OPMAIHIO KaK OTHOTO M3 OCHOBHBIX IIPaB M CBOOO/ YeIoBeKa U IpakaaHuHa //
Koncturynnonnoe n mynumumnansaoe npaso. 2012. Ne 7. C. 17-18.
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Lugposoe npaso — 3T0O HOPMATHBHBIA TPABOBOM MEXaHH3M,
OXBAaTBHIBAIOIIMN U MPOHU3BIBAIOIINN BaXKHEHIIINE JIEMEHTBl POCCHMN-
CKOH MpaBOBO¥ CHUCTEMBI. | TaBHBIN KPUTEPUI BBIACICHUS ITUGPOBOTO
mpaBa — HaMW4yhe MU(PPOBOH BHUPTYAIIbHONM KOMMYHHKAIMH CYOBEK-
TOB, CETh KOTOPOH B HACTOSIIIEE BPEMs HEYKIIOHHO PACIIHPSIETCS.

CyOBeKTHI IpaBa caMu ONPEENIIOT TPaHUIBI MH(POBOTO Tpa-
Ba, BCTyIas B BUPTyaJIbHBIE KOMMyHUKaluu. Llndposoe mpaBo co3ma-
€T TPOCTPAHCTBO, TAE, B OTINYHE OT KJIIACCHYECKOTO TpaBa, OTCYT-
CTByeT oTpacieBas crnenuaim3amus. OHO MEepeMeNnInBaeT HOPMBI U
WHCTUTYTHl PAa3IMYHON OTPACIEBON MPHUPOIBI, MU3MEHSASA CTPYKTYpPY
MpaBa B KIIACCHYECKUX MPABOOTHOIICHUAX. B mudpoBoM mpaBe Kiac-
CHYECKOe TPABO CBEJICHO K MHHAMYMY, (DaKTHUECKHM K TpU3HAKAM
npm3Haaua U d¢¢exkruBHOCTH. [{ndpoBoe mpaBo — mHAS TpaBOBas
OpTraHm3aIys, KOTOpas B HACTOSIIEE BpeMs 3aHUMAET JIOKAIBHBIE I10-
3WIAA B TIPABOBBIX OTHOIIEHUsX. L{npoBoe mpaBo MoCTerneHHo BTS-
THBaeT B ce0s M3 aHAIIOTOBOTO TPaBa 3HAYUTEIHHOE €T0 MPOCTPAHCTBO.

Ha panHBIA MOMEHT NOJHBIM KOMIUIEKC 3aKOHOAATEIBHOIO
YperyJIupoBaHus B OTHOIIEHUH IH(poBoro mpasa B Poccun 1o xoHma
He mpopaboTaH, HE COCTABIIEHA ITOJIHAS HOPMATHBHO-TIPAaBOBas Oaza
TaKWx 3aKOHOB. llepBble 3aKOHBI B WH(POPMAIIIOHHOM MPOCTPAHCTBE
JIENSITCA Ha KaTeTOPUU:

1) aBTOpCKOE MpPABO M €ro peryiupoBaHue (K 3TOH KaTeropuu
TaK)Ke OTHOCATCS 3aKOHBI HA HHTEJJICKTYaIbHYI0 COOCTBEHHOCTH);

2) nHpOpMAIMOHHOE TIPABO;

3) nmpaBa, perynupytorine nuppoByr0 3KOHOMHUKY;

4) GIIOKYCHH-TIPaBo;

5) mpaBa yenoBeka B MHOOPMAIIMOHHOHN CPEIe;

6) mpaBOBOE 3aKOHO/IATENILCTBO B MHTEPHET-IIPOCTPAHCTBE.

[IpaBoBas 3akoHOmarenbHast 0a3a B WHPOPMAIMOHHOM IMIPO-
CTpaHCTBE JIOBOJILHO oOmupHa. K Hell MOXXHO OTHECTH aBTOPCKOE
MpaBoO, a TaK)Ke€ 3aKOHBI, PETYIUPYIOUINE HHTEUIEKTyaJbHYI0 CO0-
cTBeHHOCTh. CllelyeT OTMETHTh, YTO BCE INEpPEUHCIeHHbIE 00JacTu
MIPEJICTABISIIOT CePhE3HBIE CIIOKHOCTH Ja)ke I TOATOTOBJICHHBIX
FOPHUCTOB.
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Humennexmyanvhas cobcmeenHocms — 3TO TOObIE TBOPEHUS
YeJIOBEYEeCKOro pa3yMa: OT 3HAKOB M 00O03HAUYEHWH 0 KHUT, CTaTeH,
MY3bIKH, BUACO3aNHCEH, MPUHAIeKAINE aBTOPY TBOPEHHS.

Aemopckoe npaso — KOMIUIEKCHOE TIOHSATHE, BMEIIAIOIIee B ce-
051 HECKOJIBKO KaTeropHii 3aKOHOB. DTO NMPaBO HAa MHTEIUIEKTYaIbHYIO
COOCTBEHHOCTb, KOTOpasi MOXKET NPHHECTH BIIAJeNblly 3apaboTok,
W3BECTHOCTh, ClIaBy. JlaHHOE IIPaBO TapaHTHPYET 3aIUUTY WHTEIUICK-
TyaJIbHOW COOCTBEHHOCTH.

CornacHo pPOCCHHCKOMY 3aKOHOAATENILCTBY aBTOP MPOU3BEIC-
HUSI WK APYTON MHTEIUIEKTYaTbHOH COOCTBEHHOCTH MOXKET HpETEH-
JIOBaTh Ha CIICAYIOIIUE MTpaBa:

— TpaBO Ha BOCIPOU3BEICHUE W JalbHEWIee HCIOIb30BaHUE
10 COOCTBEHHOMY YCMOTPEHHIO;

— MPaBO Ha PACHpPOCTPAHEHHUE U MIPOAAKY;

— MIPaBO aBTOPCKOT0 UMEHU;

— MIPaBO Ha NEPBOHAYATIBLHOE UM IPOU3BEACHUS;

— IPaBO CTPOTrOM HEMPUKOCHOBEHHOCTH BCEU 3aIMILECHHON HMH-
TEJJICKTyaJIbHON COOCTBEHHOCTH;

— IpaBo OOHAPOAOBAHHS.

HHTeneKTyanbHy0 cOOCTBEHHOCTD, 3alIMIICHHYI0 aBTOPCKUM
NpaBoOM, 3ampelaeTcs B JIIOOOM BHJIE BOCIPOHM3BOANTH, & TAKKE JIO-
ObIMM MYTSAMHM PAaCHpPOCTPaHATh. Takke HHTEIUIEKTyaJbHYIO0 CO0-
CTBEHHOCTh aBTOpPa HEJOMYCTHMO JE€MOHCTPHPOBATh U 3alpeIlaTh ee
nponasaTh. Eciu peus uzner o ¢uiabme niM Mys3bIKalbHOM IPOU3BE-
JEHHUHU, TO UX 3alpelIeHO ITyCKaTh B MPOKAT, B JTIOOOM BHJIE MOKa3bl-
BaTh WM BOCHPOHM3BOAMTE B IIpsiMoM ddupe. Ha Takue nponsseneHus
JIECTBYET 3allpeT UMIOPTUPOBaHUs U mybiaukanuu B MIHTepHETe, 3a-
NpPENIeHO TaKXe MyOJMYHO HCIONHATH MHTEILIEKTyallbHOE TpOU3Be-
JIeHHe aBTopa 0e3 ero pasperieHus.

ABTOp MOXeT Kak 0e3B03Me3/IHO, TaK M 3a IUIaTy JaTh paspe-
HIEHHE Ha MCIIOIb30BaHUE HHTEIUIEKTYaIbHOTO UMyIecTBa. OCHOBHBIM
3aKOHOJATENbHBIM aKTOM, KOTOPBIA PEryJupyeT aBTOPCKHE U JIpyrue
CMEXHbIE NpaBa Ha Tepputopun Pocenn, sBisiercs u. 4 ['K PO.

CremyeT OTMETHTh, YTO UH(OPMAIMOHHOE NpaBo 3aHuMaeT 60 %
MIPaBOBOI'0 MPOCTPAHCTBA IU(PPOBOro Mupa. MiMeHHO K MHpOpMaIK-
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OHHOMY IIpaBy OTHOCHUTCSI IIPABOBOE pPETYJIHMPOBAHUE OTHOIICHUH
B MH(OPMAIIMOHHOH cpele — AaHHBIA MPaBOBOW acHeKT (PYHKIIMOHHU-
pyeT B mensix oOecredeHus] 0€30MacHOCTH yAOBIETBOpEHHUS HMHQOP-
MalMOHHO-MEUHHBIX MOTPEOHOCTEH TpakaaH W PETyIMPOBAHUS HX
OpraHu3aIyH.

HNHdopMamoHHOe MpaBo peryjaupyeT MpaBo Ha cOOp HMHQOP-
Mallud, ee XpaHeHHe, MMPaBO KOH(PUICHUUATBLHOCTH, BOCIIPOU3BE/IC-
HUSI, Iepeiadn, TIOMCKa U pacTpoCTpaHeHus] HHPOPMALIUH.

[IpeameroM mPaBOBOTO peEryaHpOBaHUS HH(OPMALMOHHOTO
NpaBa SBJIAIOTCS OOIIECTBEHHBIE OTHOUICHHUS, BOSHUKAIOIINE B cdepe
pexsambl. [IpaBo B IM(pPOBOM NPOCTPAHCTBE TAKXKE PETYIUPYET HH-
POBYIO SKOHOMHUKY.

K nndpoBoli 5KOHOMHKE MOKHO OTHECTH BCE SKOHOMHYECKHE
oreparuy, npoxosuiie B HTepHeTe — MOKYIKa JOMEHa, oIlara Be-
nield B MHTEpPHET-MarasuHe, OOMEH JIeHeT, XpaHeHHe JIEHEer Ha JJIeK-
TPOHHBIX Kollenbkax. [IpaBo B udpoBoii 5KOHOMUKE BKITFOUAET B CEOSI:

— KOHTPOJIb 3KOHOMUYECKOM JEATENbHOCTH, OCHOBAaHHOM Ha
IUPPOBBIX TEXHOIOTHUSIX;

— KOHTPOJIb M ayIUT S3KOHOMHUYECKON KOMMEPILIHH;

— KOHTPOITb IPOU3BOIUMBIX U COBIBAEMBIX YCIYT U TOBAPOB.

s coBepuieHus SKOHOMHYECKHMX omepauuii B MHTepHete
Y 3JIEKTPOHHOT0 JOKyMeHTooOopoTa B Poccun nmpunst ®enepanbHbiit
3akoH «O0 s3nekTponHON oamucy» ot 06.04.2011 Ne 63-03.

B cBs3u ¢ BHeapeHHeM OJOKYEHH-TEXHOJIOTWH BO3HMKIA IIO-
TpeOHOCTh B CO3JaHMM NPABOBOI'O PETYIMPOBAHUS JAHHOI'O aCHEKTa
SKOHOMHYECKHX omepauuil. OgHako ero ocyuiectBieHne B Poccun
0CTaeTcsl MO/ BOMPOCOM, ITOCKOJIBKY MHOTHE KPUIITOBAIIOTHI IO CBO-
eil CyTH He MMOTYMHSIOTCS SKOHOMHUYECKUM 3aKOHAM U SIBJIAIOTCS] aHO-
HUMHBIM BHJIOM ILTaTEXEH.

[IpaBo B mmpoBoii cperne MOMOraeT peryjaupoBaTh WU 3ailul-
1IaTh BCE TE€ MpaBa, KOTOPbIE IPaKJaHUH UMEET U BHE BUPTYaJbHOTO
Mupa. K HUM MOXHO OTHECTH ClIeyIOIIKeE paBa:

1. KonduaeHuuansHOCTh NEPENUCKU TPaKAaHUHA.

2. HenmpuKoCHOBEHHOCTD HU3HU U 310pOBbs T'PaKJaHNHA.
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3. 3ammTa MOPAIBEHOTO COCTOSIHUS TPAKIAHUHA.

4, 3amuTa OT KJIEBETHI M €€ pacIpOCTpaHCHUS.

5. 3amuTra ot mopHorpaduu.

OTnenbHBIM BHAOM MPECTYIHOCTU SIBJISETCS KHOEpPIpPEecTyI-
HOCTh. BupoB mpecTyruieHuid B UU(QPOBOM NPOCTPAHCTBE OYEHBb
MHOT'0, OOBEANHUB MX, MOXKHO BBIICINUTH CIEAYIOIIUE IPYIIbI KHOep-
MPECTYIICHUN:

1) ¢urmmHr;

2) pacnpoCTpaHEHHE U CO3[aHie BPEJIOHOCHBIX BUPYCOB;

3) UHTEPHET-ayKIMOHbI C HCKYCCTBEHHBIM MOIHITHEM LICHBI;

4) Kpasxa HOMEpOB OAHKOBCKHUX KapT;

5) 6pyT;

6) B3JI0M CTpaHMII, KapT, CUETOB.

VYToJ0BHOE 3aKOHOJATENBCTBO, PEryIHpYIOIlee MpaBo B IH(p-
POBOM MPOCTpPaHCTBE Ha Tepputopun Poccuiickoit deaepaunu, npea-
crapneHo 1. 28 YK P® «llpecrymnenus B cdepe KOMIBIOTEPHON
uHGOpPMAIUN», 00bETUHSIONIEH YeThIPEe CTAThH.

Cratps 272 YK PO ycraHaBnMBaeT yrojoBHYIO OTBETCTBEH-
HOCTb 33 HEMPAaBOMEPHBIN TOCTYI K KOMITBIOTEpPHOH HH(OpMAIINH.

Crates 273 YK P® ycraHaBnMBaeT yroJloBHYH) OTBETCTBEH-
HOCTb 3a CO3JaHUE, UCIIONb30BAaHHE U PACIPOCTPAHEHHE BPEIOHOC-
HBIX KOMIIBIOTEPHBIX IIPOrPaMM.

Cratps 274 YK P® ycranaBiuBaeT yroJIOBHYIO OTBETCTBCH-
HOCThb 32 HapylleHHE MPaBHJ HKCIUTyaTallid CPEICTB XpaHEHHs, 00-
paboTKH WU Tepeaadll KOMIbIOTEpHOW UH(opMaIMy 1 HHPOpMAaIH-
OHHO-TEJIEKOMMYHHUKAI[HOHHBIX CETEH.

Cratps 274.1 YK PO ycraHaBinBaeT yrojJOBHYIO OTBETCTBEH-
HOCTh 32 HEIIPaBOMEPHOE BO3/EHCTBUE Ha KPUTHIECKYIO HH(pOopMaIm-
OHHYI0 HH(pacTpykTypy Poccuiickoii deneparn.

VYnpasnenue «K» MBJI Poccun 3aHnMaercs peryjimpoBaHUEM
n 00pr00ii ¢ mpecTymIeHnsIMH, coBepiieHHbIMU B digital-chepe.

Hukto ©HEe MoxeT OBITh 3acTpaxoBaH OT MOIIEHHHUYECTBA
B n¢poBoM npoctpancTBe. CeroaHs mpaso B HU(POBOM IIPOCTPAHCTBE
Poccuiickoii @denepanun ocTaeTcss HEPA3BUTHIM, TO €CTh FAPAHTUPOBATh
HaKa3aHUE 3a HETIPaBOMEPHBIE IeHCTBUS B VIHTEpHETE BCE €Il CIT0XKHO.
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IIpunasras KonBeHmus o mpecTymHOCTH B cepe KOMIBIOTEP-
Hott napopmaruu ETS Ne 185 (bynanemur, 23 Hos0pst 2001 r.) BBI3BI-
BaeT MHOKECTBO CIIOPHBIX BOIIPOCOB. MHOTHE €€ acNeKThl BBI3BIBAIOT
KPUTUKY H MPOTECT, TAK KaK PEryJMpoBaTh MPaBOBYIO YaCTh MOXHO
TOJIBKO 3a cueT cOopa HH(POPMALUH O TOJIb30BATENSX, a Belb UMEHHO
3TO MPOTUBOPEUYUT IJIaBHOW CTaThe EBpONeicKord KOHBEHIIMHU MO Ipa-
BaM 4YeJIOBEKa.

Hudpossle TEXHOJIOIMH AKTUBHO BHEAPSIIOTCS BO Bce C(epsl
OOIIIECTBEHHON >XKU3HH, BO3HMKAIOT HOBBIE ()OPMAThl I'Pa)kKIaHCKOI'O
000poTa, HOBbIE IPABOBBIE MOHATHS U HOPMBI UX PETYJINPOBAHHUS.

[losBnsifOTCS Takue TEPMHHBL, KaK «UU(pOBbIE INpaBa» U
«CMapT-KOHTPAKT», KOTOPbIC YK€ IMONyYHIH 3aKOHOAATEIBHOE 3a-
KperieHue ocenpro 2019 roga.

Cormnacho ct. 141.1 T'K P®, xoTopast Obisia BBEZieHa B IeHCTBUE
OenepanbapiM 3ak0HOM 0T 18.03.2019 Ne 34-®3, mon umdpoBbMu
npaBaMH MPU3HAIOTCS] HAa3BaHHBIC B TAKOM KauecTBE B 3aKOHE 00s3a-
TEJIbCTBEHHbIE U WMHBIE IPaBa, COAEpP)KaHHWE M YCIOBHS OCYIIECTBIIE-
HUA KOTOPBIX OIPEACIIAIOTCA B COOTBECTCTBUU C ITPpaBUIaMU I/IH(I)OpMa-
HHOHHOfI CHCTCMBI, OTBe‘IaIOHIeﬁ YCTAHOBJICHHBIM 3aKOHOM IIpH3HA-
kaMm. Ocy1iecTBieHne, pacliopsbDKeHre, B TOM YHCie Tepeaaya, 3aJor,
oOpeMeHeHre U(POBOro MpaBa APYrMMHU CIIOCO0AMH WM OTrpaHUuYe-
HHUE PaclopsDKEHHs HU(PPOBBIM MIPaBOM BO3MOXHBI TOJBKO B HH(OP-
MAaIMOHHOU cucTeMe 6e3 0OpalieHns: K TPETbEeMY JIULLY.

Ecnn vHOE He MpeayCcMOTPEeHO 3aKOHOM, oOyaaarteneM Hudpo-
BOr'0 TpaBa MPU3HAETCS JIMLI0, KOTOPOE B COOTBETCTBUU C IIPABUIAMHU
MHQOPMALIMOHHON CHUCTEMBl HMEET BO3MOXKHOCTH PacIoOpsKaThCs
3THUM NpaBoM. B ciydasx u 1O OCHOBaHHSIM, KOTOPBIE MPELyCMOTpE-
HBI 32KOHOM, o0J1afaTesieM Hu(POBOro IMpaBa MPU3HAETCS HHOE JIUIIO.

Ilepexon mmdpoBoro nmpaBa Ha OCHOBAaHWU CHEIKH HE TpedyeT
COTJIACHsI JINIIA, 00S3aHHOTO 110 TAKOMY IIU(POBOMY IIPABY.

3akonogarenb cT. 160 'K P® pomoiHHI MOIOKEHUEM O TOM,
YTO NIMCbMeHHast (hopMa CICITKU CUUTAETCS COOJI0ICHHOM, eciH Ce-
Ka COBCpHICHA C IIOMOMIBIO JJICKTPOHHBLIX HWIIM HWHBIX TEXHUYCCKUX
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CPEICTB, PU 3TOM OOMEH BCEBO3MOXKHBIMHU 3JIEKTPOHHBIMHU CKaHAMHU
JOKYMEHTOB cTaJl 00Jjiee MEHEE JIEraJI30BaH.

C 2019 rona 'K PO BHeceHbl m3MeHEeHHS B c(pepy UCIIOITB30Ba-
HUSI «CAMOMCIIONHIEMBIX» CAETIOK — CMapT-KOHTPAKTOB. JTO HE CaMo-
CTOSITENIBHBIE CIICNIKH, a JIUIIb YCIOBUE 00 aBTOMAaTHYECKOM HMCIOJIHE-
HUM JII0OOr0 Tpa)KIaHCKO-TIPABOBOTO JOTOBOPa, OyAb TO KyIUIS-
npojaka WM MOIpPs. YKa3aHHbIC HOBOBBEACHUS KacaroTcs, HalpH-
Mep, JTUICH3NOHHBIX (TI0JIE30BaTENbCKUX) cormameHuii. OHU SBIISIOT-
Csl IOrOBOpaMHU IPUCOCIAMHEHMS, K aKLENTy KOTOPBIX HA IPAKTHUKE
MpUPaBHUBAIOCH HakaTHe ompeneneHHelx kinaBum («OKy», «corma-
CeH» U T. 1.) WM (PaKTUIECKOe HCIOIh30BaHNE U(POBOTO CepBHCa
Wi nporpammsl st O9BM. DTo akTyanbHO NpH YCIOBHH, YTO HH-
(dopManMoHHas cUCTeMa, B KOTOPOH peanu3yrorcsi udpoBkie Mmpasa,
NPEAIoaraeT crnocod TOCTOBEPHO ONPENENIUTh JIMIO, 3aKIFUMBIICE
caenky. Tenepr 3akoHonarenb O(GOPMMII TPAKTHKY B 3aKOH, YTO
YIAY4YIIUT 3allUTy IpaB KOMIAHUH M TpakgaH, KOTOpble OymyT
OoQOpPMIISITE CHENKH 3IEKTPOHHBIM crocoboM. IlpumepoM cmapt-
KOHTPaKTa MOKHO Ha3BaTh CUTYAIIHIO, KOTJa KJIMEHT MopyvaeT OaHKy
CHHrcaHnue KOMMYHAIbHOM IUIATHl B PeXHUME aBTomiarexa. UtoOsl Ta-
KHe cMapT-KOHTpakThl paboramu, B 'K PD BHecnu mpaBuio o Tom,
YTO CJIEJIKa MOXKET MPeIyCMaTpUBaTh UCIIOJHEHUE €€ CTOPOHAMHU 00s1-
3aTeNbCTB MPH HACTYIJICHUH ONPEAEICHHBIX OOCTOSTEIBCTB IIyTEM
NpUMEeHEeHUs] MH()OPMAIMOHHBIX TEXHOJOTHH, TO €CTh HCIIOIHEHHE
Npou3BeleT caMa HHPOPMAIIOHHAs CHCTEMA.

OnHaKo MpeUIoKEHHbIE WHUIMATHBEI OTPEACISIOT TOIBKO 00-
1iee MOHATHE «UU(POBBIX MPaB», CO3AAIOT 0a3y ISl PeryIupOBaHUs
OTHOIIEHHH, KOTOpBIE BO3HUKAIOT WJIM MOTYT BO3HHUKHYTH B IM(pO-
BOW 3KOHOMHKE. ITO MOXKET CTaTh OCHOBOM JIJISl Pa3BUTHUS PETYIHPO-
BaHUsI TUQPPOBBIX (PMHAHCOBBIX aKTHBOB, MPHUBJICYCHUS HMHBECTHLMI
yepe3 U poBbIe TUIOMAIKK U JPYTHX aCTIEKTOB PHIHKA.

3aKOH TaKXKe OMpEeNeNuy, YTO €CIH CHAeNKa OCYIIeCTBIEHA
SJIEKTPOHHBIMHA WJIM HHBIMH TEXHHYECKHMMH CIOCOOaMH CBSI3H, TO
CUHTAETCS, YTO C/IeJKa COBEpIIeHa B MHUChbMEHHOW (opMe, a 3HAYHT,
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OyzeT moiiexaTh 3allUTe B cylde. TeM He MeHee CyIbl yKe He Iep-
BBIA TOJ] IPU3HAIOT PAJ JEHCTBUI MO 3aKIFOYEHUIO U HCIIOJHEHUIO
JIOTOBOpa B AJIEKTPOHHOI (opme Haanexamumu. B nocieanee Bpems
NEPENHCKy B 3JIEKTPOHHOU (popMe Cyabl NMPUPaBHUBAIM K 3aKIIIOUE-
HUIO JIOTOBOPA.

OTrmeruM, 4TO paHee HMH(OpMAIMs HE SIBISUIACE OOBEKTOM
TPaKIaHCKHUX TIPaB B cOOTBeTCTBHH cO CT.128 'K P®. I[Ipu 3ToM mo-
NpaBKU HE COAEPKAaT HOPM O PEryJHMpOBaHUM KPUOTOBAIIOT. DTO
03Ha4yaeT, YTO MO3MLKS 3aKOHOJATeNs B OTHOLICHUU LU(POBBIX Ae-
HEXKHBIX CPEJICTB OCTAIACH HEOIIPEeIICHHOM.

3aKOH JHIIb MPEeIyCMAaTPUBACT BBOJ B TPAXAAHCKUA 000pOT
HOBOT0 00BbeKTa — IM(POBBIC NPaBa, IPH STOM OH COACPKUT OTCHUIKU
K CIEUaIbHOMY 3aKOHOJATENbCTBY, KOTOpPOE pa3padaThIBaeTcsl yiKe
JUIMTeNbHOE BpeMs. B dacTHOCTH, B 3akOHE O IM(POBBIX IpaBax
rpaxJIaH yKa3aHo, YTO LU(POBbIE IpaBa MOI'YT BO3HUKHYTH TOJIBKO B
WHQOPMAIIMOHHON CHCTEME, COOTBETCTBYIONIECH CHENHUAIEHOMY 3aKO-
Hy. TakuMm cnienmaabHBIM 3aKOHOM OYyIeT 3aKOH O HHU(POBBIX (PUHAH-
COBBIX AaKTHBAX, MPUHATHUA KOTOPOI'O0 MHaBHO KAYT BCC YUYACTHUKHU
KpunronHayctpuu. IMeHHO B HeM OyZeT mpomnucaHa ¥ perjaMeHTH-
pOBaHa OCHOBHas creln(UKa IesITeIbHOCTH.

Kputnuno HeoOXonuMOM ISl OTpaciu SIBIAETCS JOCTH)KEHHE
OTIPEJICIEHHOCTH OTHOCUTEIBHO KPUITOBAIIOT: JIETaIU30BaTh UX, 3a-
MMPETUTH UJIN 06OI>'ITI/I BHHUMAaHUEM — HpO(i)I/IHI)HLIe BEAOMCTBA JOJI’)KHBI
JlaTh Ha 9TH BOIPOCH YETKUN OTBET, UCXOJS U3 KOTOPOTO OYIEeT Be-
CTHCh JajbHeHIas padora.

[Ipunarue nonpasok B 'K P® npuHImnuansHO HE MEHSET CH-
Tyaluio B UHAYCTPHHU JI0 TOSBIEHUS (eaepaabHOro 3aK0Ha O Hugpo-
BBIX (1)I/IHaHCOBBIX aKTHBax.

Takum oOpa3om, Bompoc obecriedeHus Oe30macHOCTH UpPo-
BOM CpeJibl U 3alIMTHI IPaB €€ YYaCTHUKOB OCTAeTCsl OTKPBITHIM. Ecin
cHavasa nu(ppoBOEe MOIIEHHHYECTBO IMPOSBIBSLIOCH B OOJbBIIEH Mepe
yepe3 XHUILEHUE CPEJICTB C OAHKOBCKUX KapT WM (panbLIMBbIe HHTEP-

HET-CalThl, TO celyac MOJA Yrpo3oil okaszajach HEIBIKUMOCTb, OW3-
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HEC-aKTHBHI U JIPYTHE BECOMBIE OOBEKTHI COOCTBEHHOCTH. DJIEKTPOH-
Hble TEXHOJIOTHM CaMM IO cebe He MOTYT AaTh rapaHTUH paBHOMN
1 5 (HEeKTUBHOHN MPaBOBOW 3alIUTHI AJIS1 BCEX YUYACTHUKOB IM(POBBIX
caenok. OueBUIHBIE PUCKU 3[ECH CBSI3aHBI C HEBO3MOXKHOCTBIO CH-
CTEMBbI TIPOBEPHUTH PEATBbHYIO BOJIIO YYaCTHUKOB JJOTOBOPA, YOCIAUTHCS
B OCO3HAHHOCTH M TOOPOBOJBHOCTH MX ACHCTBHU. PUCKM HapyleHus
MIPaB M MPU3HAHUS CIEIKN HENCHCTBUTENIEHOW BO3ZHUKAIOT Y YYaCTHH-
KOB IIEJION IIETIOYKH JOTOBOPOB. YTPOIIEHHBIH MOPAJOK U MOMEH-
TalbHOE TPHUHATHE OPUIUYECKH 3HAYMMOTO pEIICHUs, KOTOpBIE
npeamnonaraeT nUQpoBas cpena, MOBBIIIAIOT YSI3BUMOCTH PSITIOBBIX
rpax/laH, KOTOpble HE IMOJKOBaHbl B IOPUINYECKOM M TEXHOJIOTHYE-
CKOM CMBICIIaX.

KoHTposibHBIE BONIPOCHI

1. KakoBo 3HaueHMEe M TEHIEHLIMHU Pa3BUTHsI LU(POBOroO mpasa
B Poccun?

2. Ha3oBuTE OCHOBHBIC OAXO/b! K TOHUMAaHHUIO HHGOPMALIUH B
MHQOPMAIMOHHOM OOIIeCTBeE.

3.KakoBa ponp mHpOpMamum Kak CTPaTerMYecKoro pecypca
¢ POBOI SKOHOMUKH?

4. HazoBute BB IIU(PPOBBIX MpaB YeIOBEKA.

5. Ha3oBuTe OCHOBHBIE TEHIICHIIMHU Pa3BUTHA IU(PPOBOTO Mpasa.
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I'naBa 3. MEXAHW3M 3AIIMTHI IIPAB U CBOBO/J|
YEJIOBEKA B POCCUMCKOM ®EJEPAIINU

§ 3.1. IllonsiTHE M CTPYKTYPA BHYTPUTOCYAAPCTBEHHOI 0
MeXaHH3Ma ofecrieyeHHus MPaB U CBOOO/ YejioBeKa

T'ocynapcTBo mpH3BaHO HE TOJBKO 3alUINATH IIPaBa Pa)AaH,
oOecreunBaTh UX OJaronoiaydne, HO U CIEIUTh 3a 3aKOHHOCTBIO JeHi-
CTBUH Kak T'pakJlaH, TaK U TOCYJapCTBEHHBIX OPTaHOB.

B mpaBoBOM rocyzaapcTBe mpaBa v cBOOOBI YETIOBEKA U TPaXk-
JaHWHA, UX MpHU3HAHHUE, 3alllUTa U TapaHTUPOBAHUE YTBEPIKIAIOTCS
KaK OCHOBHOH U ONpENeNsIFoIINI KpUTEpUil IPaBOBOTO Xapakrepa 3a-
KOHOJIaTENIbCTBA W MPAKTUKY €0 MpuMeHeHus. [[puHimn npuopurera
IpaB U cBOOOJ YeNoBEKa U IpaKIaHUHA, 3aKperyieHHbIH B KoHcTuTy-
uuu PO, afpecoBaH BceM BETBSIM IOCYIAPCTBEHHOM BIIACTH, CBSI3bIBA-
eT 1 00s3bIBaeT ux. «[Ipu3Hanue, coOMOCHNE U 3aIIUTa TIPaB U CBO-
001 4enoBeKka W TPaXKIAHWHA — OO0SM3aHHOCTH TOCYAapcTBa» (CT. 2
Koucturynuu P®). Upe3BbldaitHO BaKHBIM TPECTABISETCS U BBE/IEC-
HUE OPAMOro 3alpeTa aHTUIPABOBOro 3akoHa: «B Poccuiickoit dene-
palnyy He JOJDKHBI M3JaBaThCsl 3aKOHBI, OTMEHSIOIINE W yMAaJISIo-
HIMe TpaBa U cBOOO/BI YeNoBeKa U TpakaanuHay (4. 2 cr. 55 Koncru-
Tyuuu P®). Ouenp BaxxHO, 4TOOBI MIpaBa M CBOOOBI HE TPOCTO MPO-
BO3TJIAIIAUCh W BOIUIOMIANNCH B JKM3HB, HO M 00ECIIEYHBAJIOCh MX
MIOJIHOE U TapaHTHUPOBAaHHOE COOJIIOIEHHE.

Hampasnenue, npeaMer AeAT€IbHOCTH TOTO WIM MHOTO IOJIH-
THUKO-TIPaBOBOT'O HMHCTUTYTA, COJIEP)KAHUE OTON JEATENBHOCTH, €€
obecriedeHue BbIpaxkaeTcst B QYHKIUAX rocyaapcTa. TakuM o0pasom,
(GYHKUMHM TOCyAapcTBa — 3TO TJIaBHBIE HAIPaBJICHUS IESITEIbHOCTH
TOCy/IapCTBa 1O PEIIEHUI0 OCHOBHBIX 3aj[ad, CTOAIIMX IEpel rocy-
JTapCTBOM Ha TOM WJIM WHOM JTalle €ro pa3BUTHsI, NPEACTABISAIOLINE
coboii cpenctBo ux peanuzauui. COBpEeMEHHOMY TOCYAapCTBY NpH-
CyLIH CJIEAYIOIINE BHYTPeHHHE (QYHKIMHU: oOecreueHHe HapoioBiIa-
CTHS; DKOHOMHYECKas; COIMalbHas; (QYHKIUS HAIOTOOOIOKEHUS;
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sKosornyeckas GyHKIHS; (GyHKIINS OXpaHBI IpaB B CBOOO TPpaXKAaH,
oOecrievueHre 3aKOHHOCTU U TpaBomnopsaka. OYHKIMIO OXPaHbI TIpaB
1 CBOOOJ TpaxknaH, a Takke (QyHKIUIO 0OeCredeHus 3aKOHHOCTU U
MPABOMOPSAIKA MOXXHO OTHECTH K IPABOOXPAHHUTEIHHON (DYHKIIHU
rocymapcTBa. s ocymiecTBIeHUsT 3TOW (QYHKIIMM CO37aHa CHUCTeMa
CIEIMAFHBIX OPTaHOB, IIENBI0 KOTOPBIX SIBISETCS OXpaHa IpaBa.
Ilo cBOeit cyTH BCs JAEATENBHOCTH JaHHBIX OPraHOB HAIPaBJICHA
Ha 3allUTy TpaB ¥ CBOOOJ YelOBeKa M TpakIaHMHA, MOAJEpPXKaHUE
3aKOHHOCTH U [IPABOMOPSJIKA B TOCYIapCTBeE.

MOXHO BBIIEIHUTH CIEAYIONINE BUABI MPABOOXPAHUTEIHHON
GbyHKIHAN:

— BHYTpEHHSIS,

— MOCTOSTHHAS;

— OCHOBHaf,

— OCYIIECTBIISIETCS OpraHaMH 3aKOHOATEIEHOW, HCIIOTHUTEIb-
HOW U CyJIcOHO# BIIACTH.

[lonsiTue «mpaBOOXpaHUTENbHAS (YHKIMS» MOXKHO paccMmar-
pUBaTh C JBYX TOUYEK 3PEHUS — KAK B IIUPOKOM, TaK U B y3KOM TIO-
HUMaHUH.

B mmpokoM cMEICTie TTpaBOOXpaHUTENbHAS (PYHKIIWS MIPEICTaB-
nseT co0oi HampaBlieHHE NeATeNIbHOCTH T'OCyapCcTBa, OCYIIECTBIIsIe-
MO BCEMHU BETBSIMH BIIACTH — 3aKOHOJATEILHOW, HCIIONHUTEIILHON 1
cyneOHoi. [ToHsTHE IPaBOOXPAHUTENHHON (PYHKIIUHN B Y3KOM CMBICIIE
paccMaTpuBaeTCs ¢ TOYKH 3PEHUs IIEJICHANPABICHHON JIEATEIEHOCTH
CIEIMATM3UPOBAHHBIX TOCYIAPCTBEHHBIX OPraHOB M yIPaBOMOYEH-
HBIX JIUI], OCYIIECTBIIAIONINX OXpaHy IpaBa Ha MpodecCHOHATBLHOU
OCHOBE.

OnmHoi 1, TTOXKaITy#, caMOi BaYKHOW KOHCTHUTYITMOHHOU 00s3aH-
HOCTBIO JICATEIBHOCTH BCEX TOCYAAPCTBCHHBIX OPraHOB SBIISICTCS
obOecrieueHre TpaB M CBOOOJ YelIOBeKa. DTH OOSI3aHHOCTH HaXOJSAT
BEIpaXXCHHE B TapaHTHIX, KOTOPBIC 3aKPEIUICHbl Ha 3aKOHOAATEIbHOM
ypoBHe. C TOYKH 3pEHUs MPAKTHYECKOTO 3HAYEHUS TapaHTHH — 3TO

COBOKYIIHOCTb BO3MOXHOCTEH, a TAaKXKE YCIOBHM pean3aluu 3TUX
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BO3MOXKHOCTEH, KOTOPBIE TOCYyIapcTBO 00s3yeTcsl CO3[aTh, a TAKKE
obecrieunBaTh UX coOuoJeHue U peanusanuoo. CozgaHue, coOoae-
HUE U pealu3alus TapaHTUH OCYILECTBISIETCA C MOMOILBIO Ompere-
JICHHOT'0 MEXaHU3Ma.

Mexanusm obecneuenus npag uenogeka — 3T0 CHCTEMaA CIOCO-
00B, cpeacTB U (PaKTOPOB, 0OECIIEUNBAIOIINX HEOOXOIUMBIE YCIOBHUS
COOJIIOZICHNSI M YBa)KEHHSI BCEX IIPaB M CBOOOA YEJIOBEKa, OCHOBHOM
LENBI0 KOTOPOTO SIBISACTCS 3alliuTa CyOBEKTHBHBIX IPaB YeloBeKa U
TrpaXkIaHHHA.

OCHOBHBIE 3JIEeMEHThl MEXaHHU3Ma:

— TapaHTuy;

— MpaBoOBas 3aLIUTA;

— IpOQHIAKTHKA,

— KOHTpOJIb;

— Haz30p;

— OTBETCTBEHHOCTb.

JaHHbIe dIIEeMEHTHI MeXaHW3Ma OOecrieueHHsl MpaB U CBOOOJ,
C OTHOW CTOPOHBI, SBISIOTCS OTHOCHTEIBHO CAMOCTOSTENbHBIMH,
a ¢ Pyroi — HaXOASITCS BO B3aMMOJCUCTBUU JPYT C PYroM, o0pasys
LEJIOCTHYIO CTPYKTYPY, KOTOpas BBINOJIHSET cieqyoumme (QyHKIUU:
OXPaHUTEIbHYIO, BOCCTAHOBHUTEIBHYIO, BOCITUTATEIIBHYIO.

[Mpu3Haku MexaHW3Ma 3aIUTHI IPaB U CBOOO]I YEIOBeKa:

1) CHCTEMHOCTb — MHOKECTBO 3JIEMEHTOB HaXOJSITCS B OTHO-
HICHUSX M CBS3AX JPYr C JAPYroM, oOpasys OIpeelCHHYIO eNIOoCT-
HOCTb, €IMHCTBO;

2) MHOTOCTOPOHHOCTh — HaJMuMe€ CTAaTHYECKOW M JWHAMHU4e-
CKOH CTOpOH MEXaHU3Ma;

3) MHOrOypOBHEBOCTh — HajlW4He (eaepasbHOr0, PerHOHAIb-
HOT'O ¥ MECTHOTO YPOBHA 00€CIedeHus IpaB U CBOOO] YEIOBEKa;

4) ueneHanpaBlIeHHOCTb — CO3[JaHHE ONTHUMAJbHBIX HMOJIUTHYE-
CKUX, DKOHOMHYECKUX, COIMAJbHBIX, YXOBHBIX, MIPABOBBIX U HHBIX
ycnoBu# 11 3¢ GEeKTUBHOTO 00ecTIeYeHus IPaB U CBOOOI.
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Hcxons u3 1eMeHToB U IIPU3HAKOB MEXaHU3Ma 3allUTEI IIpaB
u CBO6OI[ YCJIOBCKA, MOKHO BBIACIIUTL PA3JIMYHBIC BUIbl MECXAaHU3MOB
3alllMTEI IIpaB.

Buaer Copepxanue

1. HopmatuBHIiH 3akperuieHne IpaB U CBOOO/I HA 3aKOHOJaTEIILHOM
YpOBHE

2. FOpucAUKIIMOHHBIH 3ammra npas U cBOOO CyIeOHBIMHU U aIMUHUCTPA-
THBHBIMH OpraHaMHU

3. HeropucauKIMOHHBIH 3ammra npas u cBoOO 0OIIECTBEHHBIMU OpraHn3a-
ISIMA

4. Hang3opHbIi OcymiecTBieHNe KOHTPOIIS ¥ Haa30pa 3a colmoe-
HHEM IIpaB U cBOOOJ

s BHyTpHTOCYJApCTBEHHOW 3allUTHI IPaB U CBOOO/] YeJIoBe-
Ka XapaKTEepHOW OCOOCHHOCTBIO SBISIETCS MHOTOYPOBHEBOCTH MeXa-
HU3Ma, T. €. 3alllMTa MpaB ¥ CBOOOJ OCYIIECTBICTCS Ha (heaepaib-
HOM, PETUOHAJIbBHOM U MECTHOM YPOBHAIX.

Ha ¢eodepanvuom ypoene 3ammroil mpaB u CBOOOJ YelOBEKa
3aHUMAIOTCSl PA3IMYHBIC OPTaHbl U OPTaHU3AIMU, Ha KOTOPBIE B COOT-
BETCTBHU C 3aKOHOAATEIHCTBOM BO3JOXKEHBI (YHKIUHU II0 3alUTE
TpaB 1 CBOOO/T YeTIOBEKa.

DenepanbHblil
DyHKINU
YPOBEHb

CyneGHble OpraHbl OCYIIECTBIIAIOT KOHCTUTYIHMOHHBIH KOHTpPOJb, CyIEeOHBII
KOHTPOJIb IO 3aIIUTE U OXPaHe MPaB YeIOBeKa

IIpesunent PO B cooTBeTcTBUU C 4. 2 cT. 80 Koncruryuuu PO sapnsercs
rapaHToOM IIpaB ¥ CBOOOJ YeJIOBeKa U TpaXkJaHIHA

DenepansHOE oOecrieunBaeT rnpasa U CBOOOJIBI YEIOBEKa U TPaXkIaHHUHA,

Cobpanue PO onpesenseT 3aKOHOAATEIbHOE PEeryJIMpOBaHUE JaHHOU
chepsl

IIpaButensctBo PO peanm3yer KOHCTHTYIHMOHHBIC MpaBa TpaXgaH B oOma-

u enepanbHbIC CTH COIIMATIBHOTO O0EeCTIeueHusI, IPUHUMAET MEphl M0 pea-

OpTaHbI HCIOJHH- JIM3AIMN TPYIOBBIX IIPaB rPpakaaH, MpaB TPaXIaH Ha OXpa-

TENILHOW BIIACTH HY 3J0pOBbs, Ha OJArompHATHYIO OKPYKAIOIIYIO Cpeny,
OCYIIECTBIACT Mephl 1O obecrneuyeHHuro  0Oe30macHo-
CTH JINYHOCTH, 3aKOHHOCTH, IIPaB M CBOOOJ Tpa)<aaH, Mo
oXpaHe COOCTBEHHOCTH U OOIIECTBEHHOTO MOpsKa, OOpb-
0€ c IPECTYIHOCTEI0

IIpoxyparypa P® OCYIIECTBIIIET HaA30p 3a COOJIOJIEHHEM IIpaB M CBOOOT
YeJoBeKa U rpakJaaHrHA
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Lentpanbuas n3bupateinn-
Has komuccusi PO

peanusyeT 3allUTy H30UpaTeNbHBIX MpaB M IIpaBa
Ha yJactue B pedeperayme rpaxiaan PO

VI0JIHOMOYEHHBIH
10 npaBaMm 4enoBeka B PO

— BOCCTAaHABJIMBAET HapyIICHHBIC 1IPABa;

— COBEpIIEHCTBYET 3aKOHOATENLCTBO Poccuiickoit
Qenepany 0 TpaBax UYENOBEKa M TPpakJaHWHA H
HNPUBOJUT €r0 B COOTBETCTBHE C OOIIEHPH3HAHHBIMH
NPUHIUIIAMA 1 HOPMaMH MEXIyHapOIHOTO IpaBa;

— pa3BHBaeT MEXIYHapOJHOE COTPYJHHUYECTBO
B 00JIaCTH MpaB YeJIOBEKa;

— OCYHIECTBJIAET MPABOBOE NPOCBEIIEHUE IO BOMPO-
caM ImpaB M cBOOOZ 4YesnoBeKa, (OPM U METOJOB HX
3aIIUTHI

Y1no1HOMOYEHHBIH
npu IIpesunenre PO
o mpaBaM peOeHKa

— OCYIIECTBIISIET MOHUTOPHHT U QHAIIM3 PeaU3ally,
COOJIFOJICHYS M 3aLUTHI IIPAB U 3aKOHHBIX HHTEPECOB
neTeit Ha TeppuTopuu cyobekra PO,

— copelictByeT 3¢ dekTHBHOMY (PYHKIHOHHUPOBAHUIO
TOCYapCTBEHHON CHCTEMBI OOecCrieueHusl peajn3a-
MM, COOJIOICHNS U 3aLUTHI IPaB U 3aKOHHBIX MHTE-
pecoB nereit B cyonekte PD;

— NPUHMAMAET B IIpe/iesiaX CBOHMX ITOJHOMOYHMH MephI
[0 MPEOYNPEKACHHUIO M IIPECEUYCHUIO HAPYIICHHS
NpaB M 3aKOHHBIX MHTEPECOB JeTei

Y1no1HOMOUYEHHBIH
npu [Ipesunente PO
IO 3aIlUTe IpaB
npeanpuHuMarenei

— 3alMIIaeT NpaBa U 3aKOHHBIE MHTEPECHl POCCHUii-
CKHX W MHOCTPAHHBIX CYOBEKTOB NPEANPHHUMATEIb-
CKOM JesITeIbHOCTH;

— OCYLIECTBJIIET KOHTPOJIb 32 COONIOACHHEM IpaB U
3aKOHHBIX HHTEPECOB CYOBEKTOB NPEANPHHUMATEIb-
CKOM JeATeIbHOCTH (efiepaTbHBIMI OpraHaMh HC-
MOJIHUTENbHOI BIIACTH, OpraHaMy MCIOJHUTENIHLHOMN
BiIacTH cyObekToB P®, opraHamMm MecTHOTO camo-
YIpaBICHHUS;

— COJEHCTBYeT pa3BHTHIO OOIIECTBEHHBIX WHCTHUTY-
TOB, OPHEHTHUPOBAHHBIX HA 3alIUTY MPaB M 3aKOHHBIX
HMHTEPECOB CyObEKTOB MPEAIPUHIUMATEIBCKOH JIeSTeNb-
HOCTU;

— B3aMMOJEHCTBYET C NMPEANPUHUMATETBCKIM CO00-
IIECTBOM;

— ydJacTByeT B ()OPMHPOBAHUH U PEATH3AIHH TOCY-
JTAPCTBEHHOH IMOJMTHKA B OOJIAaCTH Pa3BHTHS IIpeJ-
l'[pPIHMMaTeJ'[bCKOi’I JACATCIIbBHOCTH, 3allUThl IIpaB H
3aKOHHBIX MHTEPECOB CyOBEKTOB HPEINPHHIMATEIb-
CKOH e TeIbHOCTH
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OoOmectBeHHas nmanata PO | obecrieunBaeT corigacoBaHHME OOLIECTBEHHO 3HAYHU-
MBIX HHTepecoB rpaxnaaH Poccuiickoit ®denepanuu,
OOIIEeCTBEHHBIX OOBEIMHEHNH, HHBIX HEKOMMepue-
CKHX OpraHM3alui, OpraHOB TOCYIapCTBEHHOM
BJIACTH U OPraHOB MECTHOIO CaMOYNpPABICHUS MJIS
penieHus HauOoJiee BaXKHBIX BOIPOCOB SKOHOMHYE-
CKOTO U COLMAJIBHOTO Pa3BUTHsA, 0OECIICUEHHUs Hal-
OHAJILHOW O€30I1aCHOCTH, 3allUTHl HpaB U CBOOOX
rpaxaal Poccuiickoit @enepanuu, KOHCTUTYLIHOHHO-
ro ctposi Poccuiickoit deaepanuu U IeMOKpaTHue-
CKHX NPUHIUIIOB Pa3BUTHS TPAKIAHCKOTO OOIIECTBa
B Poccuiickoit ®enepanuu

Takum oOpaszoM, Ha (emepaTbHOM ypOBHE MeXaHW3M obecrie-
YeHUs IpaB ¥ CBOOOJ YETIOBEKa OIpEeIsieT esTeIbHOCTh 3aKOHO A~
TEJILHOW M MCIIOJTHUTEIBHOW BJIacTH U 00ECIICUMBACTCS MPABOCYIUEM.
IloaToMy naHHBIE OpraHbl OCYIIECTBISIOT CBOM IOJIHOMOYHS B pac-
CMaTpHUBAaEMOM MEXaHM3ME BO B3aUMOJIEHCTBHM, OCHOBBI KOTOPOTO
3aJI0’Ke€HBl B TNPHUHIIMIIE Pa3/ieleHus BiIacTeil, B IENAX AOCTHXKEHUS
Oananca MeXIy HUMH, KOTOPBI, B CBOIO O4Yepelib, CIYKUT KaTalu3a-
TOpoM (DYHKIIMOHHPOBAHUS MEXaHW3Ma 00eCIIeUeHus [TPaB | CBOOO/I.

Mexanusm obecneuenus npag u c60600 yenosexka u eparcoaHu-
HA HA pe2UOHANIbHOM YPOBHe — 3TO JEATENbHOCTh OPTaHOB Trocyap-
CTBEHHOH BllacTu cy0OnekTOoB Poccuiickolt denepariuu, JOTKHOCTHBIX
JIUI, HErOCYAApCTBEHHBIX OpPTaHM3allMi, HaIlpaBlIeHHas Ha Ipeny-
npeXJieHre HapyIIeHUs MPaB U CBOOOJ YeNOBeKa U TPaK/JIaHNHA, a B
Cllydae HapylIeHHUs — Ha UX BOCCTaHOBIICHHE.

[eiicTBie MexaHM3Ma Ha PErMOHAJIBHOM YPOBHE OCYILIECTBIIS-
eTcs TaKKe IMOCPEeACTBOM ABYX (opM: CyaeOHOH M BHecyaeOHOH
OXpaHbl U 3aIIUThI IPaB, KOTOPbIE UMEIOT ONpeieJICHHbIe 0COOEHHOCTH:

— JIESITENIBHOCTh HOCHUT IPAaBOOXPAHUTENBHBIM M MPAaBO3aIIUT-
HBII Xapakrep;

— OTpaHMYEHHE 3aKOHOJATEIILHOTO PETYINPOBAHUS MEXaHU3Ma
3alIUTHI IPaB ¥ CBOOO/T;

— HEJOMYCTUMOCTh JIBOHHOTO (heZepantbHOTO U PETHOHAIBHOTO
MPaBOBOT'0 PETyIUPOBAHUS CXOXKHX OOLICCTBEHHBIX OTHOIICHHIA;
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— BO3MOXXHOCTH YCTaHOBJEHHs cyObekToM Depepariy J0TOI-
HUTENBHBIX TPaB W CBOOOJ YeIOBEKa M TpaKJIaHWHA 3a CYET COO-
CTBEHHBIX PECYPCOB, B TOM YHCIIE NTPaB M CBOOO] YETIOBEKA M TPaXKAa-
HUHA, 00YCIIOBJICHHBIX PETHOHAIBHBIMU OCOOEHHOCTSAMHU KIMMAaTHde-
CKOTO, TEXHOT€HHOTO, HAI[MOHAIBHO-3THHYECKOTO ¥ COIHMAaIHHOTO
xapakrtepa.

JesTenbHOCTh OpPraHOB MECTHOTO CaMOYIIpPAaBIIEHUS B MeXa-
HHU3MeE 3alIUThI IPaB U CBOOO UMEET CBOU OCOOCHHOCTH.

Bo-nepBrix, mpuznanue Koucturymueir PO npaB u cBobox de-
JIOBEKa BHICIIEH IEHHOCTHIO M YCTAaHOBIIEHUE TOTO, YTO IpaBa M CBO-
0OIBI dYemoBeKa W rPpaKIaHWHA SBISIFOTCS HEMOCPEACTBEHHO [Ieii-
CTBYIOIIUMU W OIPENEISIFOT CMBICT, COJIEp)KaHHE U TPUMEHe-
HUE 3aKOHOB, JI€ATENIbHOCTh HE TOJBKO OPTraHOB TOCYAapCTBEHHON
BJIACTH, HO U MECTHOT'O CaMOYTIPaBJICHHUS.

Bo-Bropsix, Koncrutyus PO Bosnaraetr Ha opranbl MECTHOTO
CaMOYNpaBJICHUs OTICIbHYIO (YHKIHMIO — (DYHKIIUIO OXpaHbl 00IIe-
CTBEHHOTO Topska (cT. 132).

CrnenoBaTenbHO, IPU OCYLECTBIEHUU CBOEH AESITEIHLHOCTH Op-
raHbl MECTHOTO CaMOYTIPaBJIEHUS M JIOJDKHOCTHBIE JIMIIA MECTHOTO
CaMOyIpaBJIeHUs JODKHBI UCXOJUTh U3 HE3bIOIEMOCTH, HeHapyIiae-
MOCTH U HEMOCPEACTBEHHOTO JICHCTBHUSI OCHOBHBIX KOHCTUTYIIMOHHBIX
Y MHBIX TIpaB B CBOOO/] TPaX/IaH KaK BeILyIIMX MPUHIIUIIOB CBOCH Jiesi-
TEJTHHOCTH.

lapanTny MaHHBIX TPUHIUIIOB OOECIIEUMBAIOTCS CIIEIYIOIUM
obpa3zom:

1. Bo3MOXXHOCTh OTMEHBI MTOJIOKEHUH aKTOB OPTaHOB M JIOJDK-
HOCTHBIX JIUI] OPTaHOB MECTHOTO CaMOYIPaBIIEHUS, TIPSIMO WM KOC-
BEHHO VIIEMJISIFOIIMX TpaBa YeJIOBEKa, B YCTAHOBJICHHOM 3aKOHOM
TIOpSTIKE.

2. ObecrieueHre OCHOBHBIX KU3HEHHBIX MOTPEOHOCTEN Hacele-
HUSI HA MECTHOM YPOBHE JOJDKHO OBITh YCTAHOBJICHO HE HIKE MUHH-
MaJIBHBIX TOCYIapPCTBEHHBIX CTAHJAPTOB. DTO 00ECIECUNBACTCS ITyTEM
3aKpeIUieHUs B JIOXOJbl MECTHBIX OO/DKETOB OTUMCIEHUH OoT dene-
pajbHBIX HAJIOTOB M HAJIOTOB CyObeKkToB Poccuiickoii denepanmu.
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3. Bo3MOXHOCTP YenoBeKa (paKTHUECKH Y4acTBOBATH B pellIe-
HUM BONPOCOB MECTHOTO 3HAUYCHHUS, IIOJIB30BAaTHCS COLUAIBHO-
KyJIbTYPHBIMU M HHBIMH OJIaraMi MECTHOTO COOOIIIECTBa.

Takum o6pa3om, crnenuduka POCCHHCKON NEHCTBUTEITHLHOCTH
00yCIOBIMBaeT HEOOXOIUMOCTh (PYHKIIMOHUPOBAHUS IMEHHO MHOTO-
YPOBHEBOT'O OpPTraHU3alMOHHO-TIPABOBOTO MEXaHHW3Ma 00ecTedeHHs
npaB U CBOOOJ 4YeNOBEKAa M TpakJaHUHA, MO3BOJSIONIETO UM HMETh
BBIOOp CIIOCOOOB W CPEACTB 3AIIMTHl CBOMX HApyIICHHBIX MpaB
1 CBOOO/I.

§ 3.2. KOHCTHTYIIMOHHBIN KOHTPOJIb B MEXaHU3Me 3aIHThI
NpaB U CBO0O/ YeJ10BeKa M TPaKIaHUHA
B Poccuiickoii @exepanun

KOHCTUTYLIMOHHBIH KOHTPOJIb SBJSIETCS HauOoiee BXKHBIM BH-
JIOM TOCyJapCTBEHHOro KOHTpois. Hamnuue 3¢ ¢eKTHBHOrO KOHCTH-
TYLIMOHHOTO KOHTPOJISi — HEOOXOAWMBIH aTpuOyT U OJHOBPEMEHHO
BaKHEHMIIIUH 3JIEMEHT MPaBOBOTO rocyaapcTBa. [J1aBHOUM oOmiel 1ie-
JIBI0 OPraHOB KOHCTUTYIIMOHHOTO KOHTPOJIS ABJSETCS 3aIllUTa OCHOB
KOHCTUTYIIHOHHOTO CTPOS, OCHOBHBIX IpaB M CBOOOJ dYeloBeKa U
rpaxxJaHrnHa, oOecrieueHne BEPXOBEHCTBA U MPSAMOTO JICHCTBUS KOH-
CTUTYILIH FOCY/IapCTBa Ha BCEHl €ro TepPUTOPHH.

B uucne opraHoB KOHCTUTYLMOHHOTO KOHTpoJsd B Poccuu, kak
¥ BO MHOTHX JPYT'HX CTpaHax, 0co00e MECTO 3aKOHOMEPHO 3aHUMAIOT
Opransl CyJe0HOr0 KOHCTHUTYIIMOHHOTO KOHTPOJIS. DTO, MPEXIe BCe-
ro, KOHTPOJIb co cTopoHbl Koncruryrmmonnoro Cyma PO, a Takxe cy-
JI0B O0IIEH FOPUCIMKIINY B CHIENHAT3UPOBAHHBIX CyI0B &,

Koncturymmonnsiit Cyn P® sBuserca cyaeOHbIM OpraHom
KOHCTUTYIITHOHHOTO KOHTPOJISI, CAMOCTOSITEIFHO M HE3aBUCHUMO OCY-
HIECTBIIIONIMM CYJIeOHYI0 BJAacTh MOCPEACTBOM KOHCTUTYIIMOHHOTO
CyJIOTIPOHU3BO/ICTBA.

8Cm.: Badanvany FO.C., Szo¢papos J.A. TlpaBa denoeka: ydeOHOE MOCOOHE.
Mocksa-Ps3anb: U3natensctBo «[loBepenHsiii», 2006.
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KOHCTUTYIIMOHHBIA KOHTPOJB SIBIISIETCS OCOOBIM BHIOM IIPaBO-
OXpaHWUTEIBHON JESITETPHOCTH B TOCYIOApCTBE, MPOSBISIOIIAMCS
B IIPOBEPKE COOTBETCTBHSI 3aKOHOB M WHBIX HOPMATHBHBIX aKTOB KOH-
CTUTYIIMH TOCYIapCcTBa M B CIy4dae OTCYTCTBHS ITOTO COOTBETCTBUS
X OTMEHBI, a TaK)Ke TOJKOBAHWH HOPM KOHCTUTYIIMH, KOTOPOE T03-
BOJIAET peajn30BaTh MPHUHIIUI BepXxoBeHCTBA OCHOBHOTO 3aKOHA.

Kowmmerernmmus KoncturymmonHoro Cyma P® momyumma cBoe
3akperierne B cT. 125 Koucturymum PO u ct. 3 OenepanbHOro KOH-
cTuTyIoHHOoro 3akoHa oT 21.07.1994 Ne 1-®K3 «O Konctutynnon-
HoMm Cyzae Poccuiickoit @enepanum» (gamee — OK3 Ne 1-OK3) u 3a-
KITIOYAETCS B CIEIYIOMIEM:

— paspemenue nen o coorBerctBum Koucturymmum PO dene-
paJIbHBIX 3aKOHOB, HOpMaTUBHBIX akTOB IIpe3unenta PO, Cosera De-
nepauuu, ['ocynapcrBennoit ymsl u IIpaBurensctBa PO, kKoHCTUTY-
Ui pecrmyOJuK, YCTaBOB, a TAKXKE 3aKOHOB M MHBIX HOPMATHUBHBIX
akToB cyObekToB Poccuiickoit denepainy, He BCTYNUBLUIMX B CUITY
MEXKIyHapOAHBIX JOroBopoB Poccuiickoit deaepanuu;

— tonkoBanue Koncrtutymuu P® u psga Ipyrux ycTaHOBIICH-
HBIX 3aKOHOM ITOJTHOMOYHI IO 3ampocaM OPraHoOB TOCYJIapCTBEHHOM
BJIACTH;

— TIPOBEpPKa COOTBETCTBUS HOPMATHBHO-TIPABOBBIX akTOB KoH-
crutyiuu PO mo xamobam Ha HapylIeHHE KOHCTUTYIIMOHHBIX IIPaB
1 CBOOOT TpaK/IaH.

[locnennee momHOMOUME SBISIETCS HAaUOOJIEe BaXXHBIM C TOYKH
3pEeHHs] BO3MOXKHOCTH 3AIUTHI TIPaB ¥ CBOOO/T YEIIOBEKa U TPaKJaHNHA.

[IpaBoMm Ha oOpamenue B Koncruryimonnsiii Cyx PO ¢ unan-
BUJyaJIbHON WM KOJUIEKTHBHOH kasio00il Ha HapyllieHHe KOHCTUTY-
[MOHHBIX TIpaB W CBOOOA oOmamaer Jr000# dYenoBek (TpakIaHWH,
WHOCTpPAHEIl, JHI0 0e3 TpakIaHCTBa JIMOO OOBEAMHEHUE TaKOBBIX),
€CJIH, TI0 €r0 MHEHHIO, €TO MpaBa U CBOOOIBI HAPYIIEHBI KOHKPETHBIM
HOPMATUBHO-TIPABOBBIM aKTOM, BCTYIUBIIUM B CHITY.

IIpu paccmoTpeHun xanod Ha HapyIIEHUE KOHCTHUTYIIMOHHBIX
MpaB B CBOOOJ TPAXKaH, a TAKKE 3aIPOCOB Cy0B KOHCTHTYIIMOHHBIN
Cyn pemiaer HCKIIOYUTEIBHO BOIPOCHI IIpaBa, oOecredwBas MpU
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OCYIIECTBICHUN KOHCTUTYIIHOHHOTO KOHTPOJIS BBISBICHHE KOHCTHUTY-
IIMOHHOTO CMBICJIa OCHAPHBAEMBIX HOPM IpaBa. KOHCTHTYIIMOHHBII
Cyn, pyKOBOJCTBYSCH OOIIENPaBOBBIMH HAlMOHAJIBHBIMHU MPHUHIINIIA-
MH, MTOJTYYUBIINMH 3aKperuieHne B KoHcturynum, a taxoke oOmenpu-
3HAHHBIMH MTPUHINIIAMI ¥ HOPMaMHU COBPEMEHHOTO MEXTyHapOJHOTO
npasa, GOpPMYIHPYET CBOH PEIICHHUS.

Oco0eHHOCTBIO KOHCTHTYIIHOHHOTO KOHTPOJISL SIBISIETCS OTKa3
Koncturynmonnoro Cyzna OoT yCTaHOBIICHHS M UCCIEHOBaHUS (pakTH-
YEeCKUX OOCTOSTENBCTB JeTa BO BCEX CIydasX, KOrJa 3TO BXOIUT B
KOMIIETEHIINIO PYTHX CYAOB WM MHBIX OPTaHOB, IIOCKOJBKY B €ro
KOMIIETEHIINIO HE BXOIHT MPOBEPKa 3aKOHHOCTH M OOOCHOBAHHOCTH
pelIeHuid 1 IPUTOBOPOB, BEIHECEHHBIX CyIaMM 00Tl FOPHCAUKIIIH.

KoncturynmonHnas sxanoba — 310 axpecoBanHas KoHcTurymm-
ounomy Cyny P® npocbba rpaskaaHuHa o 3aIuTe MOCPEICTBOM KOH-
CTUTYLIMOHHOTO CYyJONPOM3BOJCTBA €0 KOHCTUTYIHMOHHBIX NpaB U
cBO0OJ, HAPYIICHHBIX 3aKOHOM, NPUMEHEHHBIM WM MOJIC)KAIIM
IPUMEHEHHMIO B €ro aene®,

Yacts 4 c1. 125 Koncrutynuu P o6s3pBaeT KoHcTHTYIIMOH-
Helii Cyn PO 1o xanobam Ha HapylleHHEe KOHCTUTYIIMOHHBIX MPaB U
CBOOOJ TPaXKAaH U MO 3ampocaM CYAOB MPOBEPSATh KOHCTHUTYIIMOH-
HOCTh 3aKOHA, IPUMEHEHHOTO WJIH TTOJIeKAIIEro NPUMEHEHHIO B KOH-
KPETHOM JIeJIe, B MOPS/KE, YCTAHOBICHHOM (he/iepaIbHBIM 3aKOHOM.

He nomnexar konrpomto B Korcrurynmonnom Cyne PO tomb-
KO 3aKOHBI, BHOCse n3MeHenus B Koncruryimio P®, mockonbky
MPOBEPKa OCMAPUBAEMBIX MOJIOXKEHUH 10 COJCP)KaHUI0 HOPM, OyIydn
¢dakTrueckn npoBepkol monoxenudt Koncrutynmn P®, He BXOAUT
B KomrieTeniuio  Koucturymmonnoro Cyma P®, ycranoBieHHyIO
ct. 125 Koncturyuuu P® u ct. 3 @K3 Ne 1-OK3.

Jns mopmauu TpaXIaHWHOM WIM TPYNIOH TpakaaH >KaloObl
NPEAYCMOTPEHO JIBE OCHOBHBIE (HOpMBI peasu3allii: B MUCHBMEHHOM
WIN 3JIEKTPOHHOM Buzae. s BO3MOXHOCTU IOJadu OOpaiieHus

8 Hapymmo C.B. Obpamenue rpaxnan B Koncruryrmonnsiit Cyn Poccuiickoii ®e-
Jepauud : Hayd.-mpakt. nocobue // CIIC Koncynprantloc.
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B 3JICKTPOHHOM BHIE Ha oduuumansHOM caiite KoHcTHTylMOHHOTO
Cyna mperycMOTpeHBI CIielHalbHbIe (DOPMBI.

3asBuTeNnb 0053aH yKa3aTh CBOM JIMUHBIE JaHHBIE, aAPEC, OCHO-
BaHUs oOpamenus B Koncturynnonnstii Cyx (BKIIOYast mpeapIayIIe
CynieOHbIE pelIeHus ), COOCTBEHHYIO MO3UITHIO TI0 c(hOpMyIHPOBaHHO-
My BOMPOCY W OOOCHOBaHWE JAaHHOW IO3WINH, caMO TpeOOBaHHE U
HepeveHb NPUIaraeMbIX JOKyMEHTOB.

[IpuHIMNHANBEHO BaKHBIM MOMEHTOM SIBJISIFOTCSL YCIIOBUS JIOILY-
CTHUMOCTH XaJo0 K pacCMOTPEHHIO. TakK, OCHOBAaHHEM K paccMoOTpe-
HUIO JeJia B COOTBETCTBHH C 4. 2 cT. 36 OK3 Ne 1-OK3 sBnsercs 06-
Hapy>KUBILASICSI HEONIPEIEIICHHOCTh B BONIPOCE O TOM, COOTBETCTBYET
mu Koncturynuu P® ocmapuBaeMblil 3asiBUTENEM 3aKOH WM HWHOM
HOPMAaTUBHBIHN akT. Pa3permas Bonpoc o mpuHATHH 0OpaleHus K pac-
cMoTpennto, Konctutyunonnsii Cya onpeaenser, UMeeTcs JId B Aeil-
CTBHUTEJIBHOCTH HEOINPENEIICHHOCTh B BONPOCE O COOTBETCTBUH OCIA-
puBaemoit HopMmbl KoHcturynmun PO, mubo Takas HeompeaelneHHOCTh
ABJSIETCS. MHUMOM, a CCBUIKM Ha yKa3aHHbIe B OOpalleHWH CTaTbu
Koncturynnu PO — He000CHOBaHHBIMH HITH IPOU3BOIHHBIMHU.

Hanpuwmep, B 2013 r. Koncrurynuonnsii Cyn PO orkazan B
NPUHATHU K paccMOTpeHHro kainodbl Kouemaposa B.C. Ha Hapymie-
HUE ero KOHCTUTYLMOHHBIX MpaB moiokeHusaMu mm. 1 u 3 cr. 1 u
4. 3 c1. 13 denepanpHOro 3akoHa «O MPOTUBOIEHCTBUH IKCTPEMUCT-
CKOM JeATeNIbHOCTHY». 3asBUTENb B KalloOe yKazall, 4yTo OcHapuBae-
Mble HOpMbI TpoTuBOpeyar Koncrutyun PO, nmockonbky B HUX HE
COJIEpIKaTCsl YETKUE MPaBOBHIE MPU3HAKH, TO3BOJISIIOIINE OIPEIENUTh
TECPMUHBIL 3KCTpeMHCTCKOI71 ACATCIIBHOCTHU U SKCTPEMUCTCKUX MaTCpuU-
aJioB, BCJIEICTBHE YEro MPEJOCTaBJISIOT IIUPOKHE BO3MOXKHOCTH IS
HNX HCOJHO3HAYHOT'O TOJIKOBaHUA W NPOU3BOJILHOTO NPUMCEHCHUA, a
TAaKXXE MNpeayCcCMarpuBarOT OTBECTCTBECHHOCTHL B BHJC KOH(i)I/ICKaIII/II/I
9KCTPEMHCTCKUX MaTEpHaJiOB, HE CBS3bIBAas €€ MPUMEHEHHE C COBEp-
[IEHUEM KaKOT0-JIH0O MIpaBOHAPYUICHUA JMIOOM, ABJIAIOOIUMCA HX
COOCTBEHHHKOM.

Omnako Koncturyrmmonnsiit Cyn P®, n3yuuB matepuais neia,
HE Hallel HEONpeAeNIEHHOCTH B BONPOCE O KOHCTHUTYIIMOHHOCTH
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ocnapuBaembIx B.C. KouemapoBeiM mosoxennit denepabHOTO 3aK0-
Ha «O NpOTUBOJECHCTBUHM 3KCTPEMHUCTCKOH NESTEIBHOCTUY» U, COOT-
BETCTBEHHO, MpPHU3HAJT Xajo0y He OTBevaroleil TpeOOBaHUIM IOIy-
crumocTu obpamennii B Koncturynnonnsiii Cyn PO &,

Hannume xe moBoga n ocHoBaHUs 00s13bIBaeT KOHCTUTYIIMOH-
Herii CyJql IPUHSTH OOpaleHne K PacCMOTPEHHIO, PAaCCMOTPETH JIEJI0
IO CYIIECTBY Y BHIHECTH 10 HEMY MOTHBHPOBAaHHOE PELICHHUE.

CrenyonyM OCHOBaHMEM K paccMoTpeHuto nena Konerurynu-
oHHbIM CyZIOM SBIISIETCSI IPOBEPKA TOJIBKO NEHCTBYIOIIMX HOPMAaTHUB-
HO-TIPaBOBBIX AKTOB.

3aKOoHBI, KOTOpPBIE OBLTM OTMEHEHBI WJIH YTPATHIIH CHUITy K Hada-
Jy WIK B IEPHOJ PACCMOTPEHHS Jena, HauaToro KoHCTUTYHMOHHBIM
Cynom, He monjeXar KOHCTUTYLHOHHOMY KOHTpomo. Mckmouenne
COCTaBJISIIOT Cy4au, IpexycMoTpeHHbie 4. 2 cT. 43 OK3 No 1-OK3,
korga Cyn B LensiX 3alUThl KOHCTUTYLIMOHHBIX IPaB U CBOOOJ Ipax-
JaH ¥ UX 00bEIUHEHUN MOXKET MIPOBEPUTHh KOHCTHUTYLIMOHHOCTh 3aKO-
Ha, OTMEHEHHOT0 WJIM YTPATHUBLIETO CHIIy K Hayaly WIH B IEPUO]
paccmoTpenust nena. OmHaKo Takas NpPOBEpKa HEBO3MOXKHA, €CIH
OCIIapHBAeMblil 3aKOH OTMEHEH WM YTpaTWj CHIIy 0 Hayajaa Mpou3-
BojactBa B Koncrurymmonnom Cyne P®. B stom ciyuae Koncruty-
nuoHHbIM Cyzl OTKasblBaeT B IPHUHATHHM OOpAIIEHUs K paccMOTpe-
Huro®,

Bwmecre ¢ Tem Koncruryunonusiii Cyn PO npunumaer k pac-
CMOTPEHHIO XaJloObl 00 OCIapUBaHUU TEX MPABOBBIX HOPM, KOTOpBIE
YTPaTWIN CHIYy B NMPEXHEH pelakuuu 3aKOHA, MPUMEHEHHOW B Jeie

8906 oTkase B MPMHATHHU K PACCMOTPEHUIO Kaa00bl rpakaanuaa Kouemaposa Buaau-
cnaBa CepreeBuda Ha HapyIICHHE €T0 KOHCTHTYIIMOHHBIX MPaB MOJOKEHUSIMHU TyHK-
ToB 1 1 3 crareu 1 n wacTu Tpetneil craten 13 denepansHoro 3akoHa «O MPOTHBO-
JEHCTBUH HKCTPEMHCTCKON AesATeNbHOCTH»: omnpeneneHne Koncrurynmonnoro Cyna
Poccuiickoit @eneparmu ot 2 urosist 2013 r. Ne 1053-0 // CIIC Koucynbrantllnoc.
906 oTkaze B MPUHATUM K PACCMOTPEHHIO KanoObl TPakAaHku KpsuioBoit Onbru
I'eHHaIbEBHB! Ha HapyIICHHE €€ KOHCTUTYIMOHHBIX IPaB IMYHKTOM «M» 4YacTH Iep-
BoH cTathy 58 IlonoxkeHus o ciayx0e B opraHax BHyTpeHHHX aen Poccuiickoit dene-
pauuM M 4YacTsIMH NepBOH M BTOpoi craThu 388 I'pakJaHCKOrO MpOLECCyaIbHOTO
kozekca Poccwmiickoit @enepanym: onpenenenre Koncrurynuonnoro Cyna Poccuid-
ckoii Depepanuu ot 24 cenr. 2013 r. Ne 1415-0 // CIIC Koucynsrantlliioc.
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3asBUTENS, €CIIM UX COJepKaHue ObLIO (PaKTUUEeCKH BOCIPOU3BEICHO
3aKOHOJATeNIeM B HOBOM IIPaBOBOM PETYIUPOBAHUH.

Eme oqHUM BaKHBIM YCIIOBUEM JIOIYCTUMOCTH KaJIOOBI K pac-
cmotpernio KoucturymuonasiM Cymom P®  saBusercss HeoOXomu-
MOCTh 3aBEpIICHHUs] pACCMOTPEHUS /Ieja 3asBUTENS B Cy/I€, €CIIH OCIIa-
pUBaeMBbIM 3aKOHOM, MPUMEHEHHBIM B KOHKPETHOM JIeJie, pacCMOTpe-
HHE KOTOPOTO 3aBepIIeHO B cyzae. B coorBercTBuM ¢ 4. 2 cT. 96 ®K3
Ne 1-©K3 3asBuTens mpu 3ToM 0053aH MPHIOKHUT K jKanode KOMUI0
peleHns cya, IMOATBEPKAAIOIIEr0 IPUMEHEHHUE OCIapUBaeMOTo 3a-
KOHa MpPHU pa3pellieHny ero KOHKpeTHoro Aena. HecooTBeTcTBue Tpe-
0OBaHUSM, TIPENBABISIEMBIM K (hopMe OOpallleHus, pacCMaTpPUBACTCS
KaK HECOOTBETCTBHE KPUTEPHSM JOITyCTUMOCTH kanod B KoHcTHTy-
umonnsii Cyn PO,

B coorBerctBuu ¢ 1. 3 4. 1 cr. 43 OK3 Nel-®K3, eciu no
npeamety obpamenns Koncrurynmonasim CynoM paHee ObIJIO BbIHE-
CCHO IIOCTAHOBJICHHUE, COXPAHAIOLIEE CBOIO CUILY, JaHHOE O0CTOSITENb-
CTBO SIBJISCTCSI OCHOBAaHMEM JUIsI OTKa3a B MPHUHSATHH KaJoObI
K PacCMOTPEHHUIO.

Koncturynmonnsiit Cyn PO B cBoel mpaKkTHKe paciIupUTEIbHO
TOJIKYET HOpMaTHUBHOE cojepxkanue 1. 3 u. 1 ct. 43 K3 Ne 1-OK3
MOHUMa TI0J TIPEAMETOM OOpallleHus] He TOJIBKO caMH 1o cebe ocra-
pHUBaeMbIe 3aKOHOIOJIOXKEHHS, OLEHKAa KOHCTUTYLIMOHHOCTH KOTOPBIX
yXe Hallla oTpakeHue B ocranoBiennn KoncrurynmonHoro Cyna PO.
B cuny cnoxuBIIMXCS MOAXOA0B MPEeAMET 0OpaLIeHUs IpeIoMIIseTCs
CyztioM CKBO3b MpU3MY paHee CPOPMYINPOBAHHBIX UM IPABOBBIX MO-
3ULUH, TTOJI0KEHHBIX B 00OCHOBAaHUE BBHIBOJA O KOHCTUTYLIMOHHOCTH
(He KOHCTHTYIIMOHHOCTH) TIOJIOXKEHHUI TPABOBBIX AKTOB, aHAJIOTMWY-
HBIX OCMIAPUBAEMBIM 3asBUTETEM?,

9106 oTkase B NPUHATHH K PACCMOTPEHMIO XKano0sl rpaxaannna Jlobanosa Bacumus
JIMuTpreBrya Ha HapylleHHe ero KOHCTUTYLIMOHHBIX MpaB yacTeio 1 crathu 1 U ya-
ctbio 3 cratbu 10 denepansHoro 3akoHa «O CreactBeHHOM komuteTe Poccuiickoit
Oenepauuny» : onpenenenue Koncrurymuonnoro Cyna Poccuiickoit denepamun ot
16 mromst 2013 . Ne 1077-0 // CIIC Koncymnsrantllmoc.

92 Mopwaxosa T.I. Poccuiickoe IIpaBocyaue B KOHTEKCTe CyaeOHOI pedopMsl : ¢6. CT.
M., 2004. C. 70-74.
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Tak, B ompenencuuun ot 29 mas 2012 r. Ne 1008-O Konctury-
unoHHbI Cyx PO oTkazanm B pacCMOTpEHHH >KaloObl B CBS3U C TEM,
YTO BHIOOp 3aKOHA, MOAJICHKAIIETO MPUMEHEHHUIO, OCYIIECTBISIETCS
paspeliaM KOHKPETHOE JIeJI0 CYyIOM B COOTBETCTBHH C TpeOoBa-
HusMHu cT. 120 Koncturymum PO. IlpoBepka mpaBHiIbHOCTH MpUMe-
HEHHS PABOBBIX HOPM MPU PACCMOTPEHUH KOHKPETHOTO JAejia CYIOM
oOmiell IOpUCANKINY U, CIEA0BATEIbHO, 3aKOHHOCTH U 000CHOBaHHO-
cT cyznebHoro pemeHus K nonHomounsaM Koncrtutynuonaoro Cyna
P®, ycranoBnenHbM B cT. 125 Konctutrymuu PO u ct. 3 ®K3 Ne 1-
®K3, ne orHocurca®™,

OpHaKo 3TO HE O3HAYAET OTKA3 3asABUTENIO B Pa3pelICHUH €ro
*anoObl, mockosbky Konctutynnonusli Cy B CBOEM OIpeEeICHUH
pacrpocTpaHseT CBOM NpenblIyLINe pEeIleHUs Ha OCHaphBaeMble 3a-
SIBUTEJIEM ITPABOOTHOIICHUS.

He MmosxeT ObITh MPU3HAHO AOMYCTHMBIM OOpallleHHE Ipaxkaa-
HUHA B Clly4dae ero MoBTopHOro obpamenus B Koncruryunonnsiii Cyn
P® mo stoMy ke BOIIPOCY M HECOIVIACHS C IPEXKJE BBIHECEHHBIM
pemennem KoncturynmonasiM Cymom P®. JlanHas mo3urms Oblia
3akperuieHa B onpexaeneHud  Koncrurynmonnoro Cyma P®  or
23.05.2006 Ne 183-O «OO6 oTka3e B YJIOBJICTBOPEHUHM XOJaTalCTBa
rpaxaannHa MenanieHko Ajiekcanapa AJiekceeBuda 00 oduIiraib-
HOM pasbsicHeHun ompexaeneHus Koncrurymmonnoro Cyma P® or
23.06.2005 Ne 265-O u ucnpaBiIeHUH B HEM HETOUHOCTEH». 3asBuU-
TeJNb BhIpaxanl Hecoryacue ¢ pemienueM Koncrurynuonnoro Cyaa
P® u nacramBan Ha NPUHATUM WHOTO PELICHUS T10 €ro xanode. Mex-
ay tem, cornacHo 4. 1 ct. 79 ®K3 Ne 1-OK3 pemenne Koneruryu-
onHoro Cyna P® okoHUaTETbHO U HE MOJICKHUT 00KATOBAHHUIO.

906 oTKa3e B IPHHATHH K PACCMOTPEHHIO HKATOOBI MyHHIIUTIATHHOTO METHIIUHCKOTO
yupexxaeHus «/lerckas ropoJickasi MONUKINHAKA» Ha HapylnIeHHe KOHCTUTYIIHMOHHBIX
npaB U cBOOOJ 4acThio NepBoit cTaThk 33 3akoHa Poccuiickoit ®enepaunu «O rocy-
JTApCTBEHHBIX TAPAHTHUAX U KOMIIEHCALUSX IS JIML, paO0TaIOMUX U MPOKUBAIOLINX B
paifonax Kpaitnero CeBepa U MpUpPaBHEHHBIX K HUM MECTHOCTAX», a TAaKXKe YaCThIO
TpeTheld cTatbu 9 u wacThio mnepBoi cratbu 11 3akona Poccuiickoit ®enepannun
«O TocynapcreenHnoit rpanune Poccuiickoit @enepanmu» : onpenenenune Koncrury-
muoHHoro Cyna Poccuiickoit ®enepanun ot 29 mas 2012 r. Ne 1008-0 // CIIC Kon-
cynprantllitoc.
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Ecnn xanoba orBeyaeT mpeabsBIsIEMbIM TPEOOBAHUSM, TO 3a-
SBUTENb 00s3aH OIUIATUTh FOCYNAPCTBEHHYIO MOLUIMHY. Tak, Hampu-
Mep, pa3Mep ATOH MOLLIMHBI IPU HANIPABICHUH Kalo0bl (PrU3nIecKuM
JUIIOM COCTaBJISIET Ha ceroaHamHuii aenb 450 pyoneit. Koncturym-
ounblii Cyx PO cBomM pemieHHEM MOXET OCBOOOINTH TpakKJaHWMHA,
C YUETOM €r0 MaTepUAJIbHOTO IOJIOXKEHMS, OT YIUIaThl TOCYIApPCTBEH-
HOH MOLUIMHBI MO0 yMEHBILINTE €€ pa3Mep. [ ocynapcTBeHHAs MOIIIH-
Ha BO3BpAILAETCSl B CIydasX, €ciad oOpalieHue He ObLIO MPHHSTO K
PacCMOTPEHUIO UJIH €CJIN MPOU3BOJICTBO IO ey OBLIO MPEKPAIIEHO.

Kanoba u npuiaraemble K HEl JOKYMEHTbHI IPEACTABISIOTCS
B Koncrurymmonnsiit Cyx PO B Tpex skzemmuipax. CoOmronenue
B )Kaj100e BCeX KPUTEPHEB AOIYCTHMOCTH IpeAIoiaraeT o0s3arenb-
Hoe ee paccMoTpenue KoncrurynuonueiM Cygom P®, xoTopwlid He
BIIPaBE OTKa3aTb B PACCMOTPEHMH KajloObl 110 IPUUMHE €€ HELeJIeCco-
00pa3HOCTH, HEPA3yMHOCTH, OeCIepCcIieKTUBHOCTH | 1ip. Ecmu oOpa-
IIEHUE Ha HapyLIeHHE MpaB M CBOOOJ 4YeloBeKa M IpakJaHuHa OTBe-
YyaeT HeOOXOOUMBIM TPEeOOBaHUAM M B HEM COJICPIKATCSI OCHOBaHMS
i ero paccMorpenus: CyoM, OHO IPUHUMAETCS K IPOU3BOACTBY, O
YeM YBEIOMJIIETCS 3asBUTEb, OpPraHbl TI'OCYIAPCTBEHHOW BIACTH,
NPUHSBIINE OCHAPUBAEMBbIN 3aKOH, a TAKXKE CyJl, IPUHIBIINH MOCe-
Hee pelIeHure 10 ey 3asBUTEIS.

Paccmotpenne Korcturymmonnsim Cygom PO nen mo sxamobam
rpaxJaH U UX OOBETUHEHWH IMpPEACTaBIseT COOOH OIpe/eNICHHYIO
MOCJIEIOBATEIFHOCTh  MPOIIeCCYaANbHBIX JaecTBUil Cyna ©W HHBIX
YY9aCTHUKOB KOHCTHTYIIHOHHOTO CYJONPOU3BOJICTBA MPH PacCMOTpe-
HUU KOHKPETHOTO JIefa.

Jeno Mo KOHCTUTYIMOHHOW >Kano0e NPOXOJHUT CIeIyoIue
CTa/Iuu:

— TIpenBapuUTeNIbHOE PACCMOTPEHHE OOpaIleHU, MOCTYIHB-
mux B Konctutynmonssiii Cyn, Cekperapuarom KoHCTHTYIIHOH-
Horo Cyna PO;

— IpeABapHUTEIbHOE H3YyUYCHHE KAI0O0bl CyIabeil (CyIbsSMH) IO
nopyuenwnro IIpencenarens Koucrurymmonnoro Cyna PO;
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— npunasatiue KoncturynmuonasiM Cymom P® sxamoObsr k pac-
CMOTPEHHIO MJIM OTKa3 B IPUHSATHU K PACCMOTPEHUIO, BICKYLIUH IIpe-
KpalleHHue KOHCTUTYLIMOHHOTO CYAOIPOU3BOICTBA;

— Ha3HaueHHE M IMOATOTOBKA JieNla K CIYLIaHUIO MO >kayoOe,
MIPUHATOMN K paCCMOTPEHUIO;

— paccmotpenne nena KoncrurynmonneimM Cymom P® mo cy-
IIECTBY;

— NPUHATHE UTOTOBOT'O PELICHUS 110 JeNy;

— paswsicaenue pemenuss Koncruryunonnoro Cyna PO (ans-
TEepPHATHUBHAS CTa/NsA);

— ucnonHenue pemenuss Koncrurynunonnoro Cyna P® npaso-
IPUMEHHUTENLHBIMA OpraHamu’,

Crares 71 ®K3 Ne 1-OK3 ycranaBnusaeT ciieayronye BHIbI
pemenuit Koncrurynnonnoro Cyna P®: mocrtaHoBieHue, 3akiode-
HHE, OIIPEIeIICHUE U PELICHHUE.

Ilocmanoenenue — uroropoe peuienue Koncruryuronnoro Cy-
na P® no cymecTBy J11000T0 13 BONPOCOB, IEPEYUCICHHBIX B 1. 1, 2,

3,3.1u44.1cr. 3 DK3 Ne 1-OK3.

3axnouenue — utoroBoe pemeHue Koncrurymumonnoro Cyna
P® o cymiecTBy 3ampoca 0 COOJIOACHUM YCTAaHOBJICHHOI'O MOPSIKA
BEIIBIDKeHUs oOBuHEHUs npoTuB [Ipesmpenta Poccuiickoit ®denepa-
MU B TOCYAApCTBEHHON W3MEHE WJIM COBEPIICHHWH WHOTO TSHKKOTO
MPECTYILICHUSL.

Bce unsle pemenns Koncturynnonnoro Cyna PO, nmpunnmae-
MBIE B XOJI€ OCYILECTBICHUSI KOHCTUTYIIMIOHHOTO CYAOIPOU3BOJICTBA,
UMEHYIOTCS onpeoeeHusMuU.

Pemenust cBsi3aHBI C OpPraHU3AIMOHHBIMH BOTIPOCaMHU (PYyHK-
nmonupoBanus KoracturymmonHoro Cyna P®. B 3acenanusax Koncrtu-
TynroHHoro Cyna P® taxyke IpUHUMAIOTCS pEIICHNUs.

%TIpasa uenoBeka B Poccuu: MCTOpHS, TEOPHS U MPAKTUKA : ydebHOE T0cobue / OTB.
pen. u aetr. npeaucin. /J.T. Kapamanyxan. Omck: OMcKast I0puandecKast aKaJeMus,
2015. C.192.
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ITo »xamobam rpakmaH U Mx oOveanHeHUN KOHCTUTYIIMOHHBII
Cyn P® MoxeT npuHATH B Ka4€CTBE UTOIOBOI'O PEIICHUS TOCTAHOB-
JICHHE U OIIpeJICIICHHE.

TakoBBIM B LEJIOM SIBJISIETCS MEXaHU3M IoJHOMounid KoHcTH-
TyuuonHoro Cyna P® B o0macTu rapaHTUpOBaHUS KOHCTUTYLIMOH-
HBIX IIpaB U CBOOOJ YeJIOBEKAa U I'pa’kAaHWHA, YCTAHOBJICHHBIH 3aKO-
HOJZIaTEIBCTBOM U C(hOpMHUPOBaBIIEHcs CyaeOHON MTPaKTUKONH KOHCTH-
TYLIMOHHOI'O CYAOIPOU3BOACTBA.

IIpuBenennsie Beime no3umuu Konctutynmonnoro Cyma PO
MOKAa3bIBAIOT HANPaBJICHHOCTh €T0 PEIICHUH Ha 3aIllUTy KOHCTUTYLHU-
OHHBIX TIPaB YeJOBEKa U IPa)kJaHWHA, UX B3BELICHHOCTh W MOCIEN0-
BaTEeNbHOCTb. BO MHOroMm Onarozmaps 3TOMY peanu3yercsi HpOLecC
COBEPILEHCTBOBAHUS COBPEMEHHOTO 3aKOHOATEIbCTBA M IPUBEICHUS
€ro B COOTBeTCTBHUE C OykBoi U myxoMm Kouncturymun PO.

KoHTposibHBIE BONIPOCHI

1. Pone Koncrurymmonnoro Cyna P® B chepe 3ammuTel mpas
YeJI0BEKa.

2. Pa3zBuTHE cUCTEMBI KOHCTUTYLIMOHHOT'O KOHTpoJsl B Poccun.

3. Komnerennms Koncturymmonnoro Cyna P®, npuHImne! ero
JEeSITeIBbHOCTH M (DOPMBI 3aIUTHI IIPAB YeJIOBEKa.

4. YOpuanueckas cuna peternit Koncrurynnonnoro Cyna PO.

5. IIpaktuka mnpumenenuss KoncruryunonueiMm Cynom PO
MeXTyHapOIHO-TIPABOBBIX HOPM, KacaloIuXcs MPaB YeJIOBEKa.

§ 3.3. 3amuTa npaB yejiOBeKa
B I'Pa:KIaHCKOM CYT0NPOU3BOICTBE

Cdepa ocymiecTBneHusi TpaBOCYAus SBISETCS HauOolee
3HAYUMOW B KOHTEKCTE IpaB, IIOTOMY YTO WUMEHHO JaHHAs (pYHKIIHS
rocy/lapcTBa HalpaBlieHa Ha 3allUTy HapyLIEHHBIX WM OCllapuBae-
MbIX 1MpaB. CHnenuanu3upoOBaHHBIM OPTraHOM, OCYILECTBIISIOIINM
3aIIUTY TPAKIAHCKUX TpaB, sBisercs cyn. CyneOHas 3almra — OJJHO
W3 OCHOBHBIX YCJIOBMH TIPaBOBOM 3alllMILIEHHOCTH WHAWBUJA,
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LEHHOCTh KOTOPOHW 3aKJII0YaeTcsl HE TOJIBKO B MPENOCTABICHUH €My
HIMPOKOT'O CIIEKTPa MpaB U CBOOOM, HO U B HAJIMYUHU BO3MOXKHOCTH MX
s dexTuBHON TpaBoBol 3ammTH®. [lpaBo Ha CyaeOHYIO 3alIUTy
uMeeT 0co00e 3HAaYeHHE Cpedy MPaBOBBIX TapaHTHH, IOCKOJIbKY OHO
BBICTYIIa€T B KaueCTBE TApPaHTUHM pealu3alMy IPAKTUUYECKH BCEX
MHBIX CyOBEKTHBHBIX MpaB®®. DTa rapaHTUs MPOSBISETCA B TOM, YTO
o0najarens TOrO WIM MHOTO IpaBa UMEET BO3MOXHOCTb OOPaTUTHCS
BCyA 3a BOCCTaHOBJICHHMEM CBOETO IIpaBa B CIy4ae Kakoro-indo
HapyLICHNUS.

[IpaBo Ha cyneOHYIO 3aIUUTY 3aKPEIUIEHO B HOPMax MEXIyHa-
pomHOTO TIpaBa: Bo BceoOmielt mexnmapanuy mpaB demoBeka 1948 r.
(ct. 8), KoHBeHumu o 3ammre MpaB 4YelIOBEKa M OCHOBHBIX CBOOOI
1950 r. (cT. 6) (mamee — KouBeHmwms), MexayHapogHOM MakTe O
TPaXTAHCKUX M TOJUTHYECKUX TpaBax 1966 r. (cr. 14) m apyrux
MEXIyHapOIHO-IIPaBOBbIX JOKyMeHTaX. IIpaBo Ha cyneOHyro 3ammry —
OJHO H3 (byH[IaMeHTaJII)HBIX KOHCTUTYUMOHHBIX IIpaB YCJIOBCKa H
rpaxxnanvuHa. Tak, B coorBercTBUU ¢ 4. 1 cT. 46 Koncrurynuu PO
KaXIOMy TapaHTHpyeTcs cylaeOHas 3amuTa ero mpas U cBoOon. OTo
IMpaBO OTHOCUTCA K OCHOBHBIM HCOTUYKAACMBIM IIpaBaM H CBO6OI[aM
YeJ0BEeKa W OJHOBPEMEHHO BBICTYNAET rapaHTHEH BCEX IPYrux MpaB
M cB00OJ, HaXOAACh BO B3aUMOCBSI3M C OOS3aHHOCTBIO T'OCYAapcTBa
OXpaHATb AJOCTOUMHCTBO JIMYHOCTH H 06eCHe‘II/IBaTB IIPUOPUTET €€
paB U CBOOOI.

Conepxxanue mpaBa Ha CyJIeOHYIO 3allUTy TMPUMEHUTEIBHO K
IPaKJaHCKOMY CY/IONPOU3BOICTBY pacKpbiBaercs B cT. 3 [TIK PDY,
KOTOpasi 3aKperuisieT BO3MOXKHOCTh 3aMHTEPECOBAHHOTO Jwia obpa-
TUTBCS B CYyJl 32 3alIUTOW HApPYNIEHHBIX JHOO OCHAapHBaeMbIX IPAaB,
CBO0O/I MJIM 3aKOHHBIX HHTEPECOB.

% Cwm.: Mansax H.U. TIpoBepka cyneGHOTO aKkTa B CyJle BTOPOil HHCTAHIUH — TapaHTHS
mpaBa Ha CyneOHyIO 3aluTy W ee HeoTbemieMmas dacTh // 3akon. 2013. Ne 11.
C. 119-129.
% Nebratenko G., Studenikina S., Kazantseva O., Moskaleva T. Russian Legal Sys-
tem in the Context of the Transitive Society // SHS Web of Conferences 70, 11007
(2019). URL.: https://doi.org/10.1051/shsconf/20197011007.
97 T'pakIaHCKU# TporieccyanbHblii Kogeke Poccuiickoit @enepamuu ot 14.11.2002
Ne 138-@3 // Cobpanue 3akonomatenbcta PD. 18.11.2002. Ne 46. Cr. 4532.
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[Ipu 3TOM comeprkaHue npasa Ha CyAeOHYIO 3alIUTy 110 CBOEMY
00BbeMy SIBJISIETCSI JOCTATOYHO INMPOKUM. Tak, B HEM MOXKHO BBLAE-
JUTH JIBa aclieKTa — IpaBoO Ha oOpalleHue B cyX (IIpaBO Ha MPEIbsB-
JICHHE HUCKa) U [IPAaBO Ha MPAaBUWJIBHOE M CIPaBEIMBOE PACCMOTPEHHE
u pazpeuienue gena. Koncrurynuonssiii Cynl yCTaHOBHI 00SI3aHHOCTh
3aKOHOAATENs MPENOCTABUTh YYaCTHHUKAM CYAOIPOU3BOACTBA TapaH-
TUM TIpaBa Ha CyAEOHYIO 3aIlUTy, OOECIIEYMBAIOLINE €€ IMOJIHOTY U
CBOEBPEMEHHOCTb, 3((EKTHBHOE BOCCTAHOBJICHUE B IpaBax MOCPE-
CTBOM MpPABOCYIHUs, OTBEYAIOIIErO TPEOOBAHMAM CIIPABEIIMBOCTH S,
EBponeiickuil Cyql Tak:Ke BBICKA3aJCs MO 3TOMY BOIIPOCY: B COOTBET-
CTBUHU C TOJIKOBaHMEM pelieHusi EBponelickoro cyna no gemy Oupu
npotuB Mpnanmuu EBpormetickas KOHBEHIMS TpeOyeT OT TOCyIapCTB,
ee paru(UIUPOBaBIINX, HE TOJBKO HE MPEISITCTBOBATH peai3aliu
npaB, HO U COBEPIIATh ONpe/AeICHHbIE TO3UTUBHBIE NEHCTBUs, 00ec-
TEYMBAOIME JOCTYN K mpaBocyauio®, MdenepanbHblii 3aKOHOAATEND
NPEANPUHST TONBITKY HCIONHUTH BO3JIOKEHHYIO Ha HEro o0si3aH-
HOCTb, 3aKpenuB cooTBeTcTBYyIoIMe rapanTuu B ['TIK P®. Tak, B cra-
The, 3aKpEIUIAIoNIeH MpaBo Ha CyNcOHYIO0 3alIUTy, YCTaHABIMBACTCS
HEeIEHCTBUTENFHOCTD OTKa3a OT MpaBa Ha oOpalleHue B cyl. ITO CBs-
3aHO C TE€M, YTO, OTKa3bIBasICh OT 3TOTO MpaBa, JUIO (HAKTUUECKH JIU-
nraet cebs Hambosee 3pQekTHBHON 3amUTHl CBOMX MpaB U CcBOOO/,
KaK y)K€ HapyIICHHBIX WJIH OCHOPEHHBIX, TaK M T€X, YTO MOTYT OBITh
HapylIeHbl WU ocnopeHsl B Oynaymem. K gucny rapantuii MOXKHO
otHecTu Take mnonoxenuss ['TIK P®, perymupyiomye mopsmox
MPEeIbABICHUA WMCKAa W OOECHeunBaIoONIe TeM CaMbIM peaTU3allUio
9TOM BO3MOXKHOCTHM Ha IpakTUKe. ['pa)XIaHCKuil IpoLEeCCyalIbHBII
KOJIEKC YCTaHaBJIMBAaeT BO3MOKHOCTh PEAIN30BBIBATH CBOE MPAaBO Ha
CyJeOHYIO 3allUTy HE TOJIBKO HENOCPEJCTBEHHO, HO U Uepe3 IIpecTa-
BUTEJIEH, 2 B HEKOTOPBIX CIydasiX MpU COAEHCTBUM MPOKYpOpa, opra-

%8 TlocranoBnenne KoncrurynuonHoro Cyna P® ot 03.05.1995 Ne 4-IT «Ilo nmemy
o npoBepke koHcTUTYnHOHHOCTH cTatedt 220.1 u 220.2 VIIK PCOCP B cBs3u ¢ xa-
no6oit rpaxxknannHa B.A. ABersiHa» // CobGpanne 3akoHonmarenbsctBa PP, 08.05.1995.
Ne 19. Ct. 1764.
% Eponeiickuii Cyn no mpaBaMm yenoBeka. M30pannbie pemrenus. T.1. M., 2000.
C. 45-46.
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HOB TOCYJapCTBEHHOI BIIACTH, OPTaHOB MECTHOTO CaMOYTIPAaBJICHUS,
OopraHm3anuii ¥ rpaxaad. Peds, Kak mpaBWIlo, UAET O CIydYasx, KOraa
JIUIIO TI0 COCTOSIHUIO 3JIOPOBBS, B CHUTy BO3pacTa WIIU IO WHBIM IPH-
YUHAM HE MOXKET CaMOCTOSTENIbHO 3al[UTHTh CBOW IpaBa, CBOOOIBI U
3aKOHHBIC HHTepeckl. IIpu 3TOM, cormacHo mpasmiam 4. 2 cT. 45 T'TIK
P®, B ciiyuae oTkaza nIpoKypopa OT 3asBJICHUS, IOJAHHOTO B 3aIUTY
3aKOHHBIX WHTEPECOB JPYTOro JIMIA, PACCMOTPEHHE JeNia MO CyIie-
CTBY TPOJOJDKAETCS, €CIIH ATO JINIO WM €r0 3aKOHHBIM MPeaCTaBH-
TeJb HE 3asBUT 00 OTKa3e OT ucka. K grcimy rapaHTHil MOKHO OTHECTH
TaK)Ke 3aKPBITHIA MTepeueHh OCHOBAHHWN OTKa3a B MPUHSATHH WU BO3-
BpaTa MCKOBOIO 3asiBieHUs. bonee Toro, I'paxxnanckuil npoueccyaib-
HBI Kogekc PD 3akperuisier BO3MOKHOCTD IMOJIaYH YaCTHOH KaimoO0bl
Ha OIpeJIeJIeHNE Cya O BO3BPAIICHUN 3asBIICHUSL.

[IpaBo Ha TpaBUIIBLHOE W CIPaBEIIMBOE PACCMOTPEHHE M pa3-
peleHre TPaKJaHCKOTO JieNia 00ecreunBaeTCsi KOMIETEHITUEH CyI0B
Y TIOJICYTHOCTBIO, O0ECTICUMBAIOIINMH PACCMOTpPEHHUE JIea HalIexa-
M CYJOM, YTO TaKXe CBSI3aHO C HEOOXOIMMOCTBHIO PAaCCMOTPEHUS
JIeJia TeM CYIOM U TEM CYAbEH, yPOBEHb KBATN()HUKAIINN U OIBIT KOTO-
POTO MO3BOIISAIOT EMY TIPABHIBLHO PACCMOTPETH M PA3PEIIHTh JEI0.

I'apanTrel mpaBa Ha CyfeOHYIO 3alllUTY SBISETCS TaKXe BO3-
MOXHOCTb O6)K3HOB3HI/IH KaK BCTYNHMBIIHMX, TaK U HC BCTYIIUMBUIUX B
3aKOHHYIO CHJIy CyJeOHbIX pemieHuii. B 2018 romy ObuiM BHECEHBI
u3menenus: B ®K3 «O cyneOHOM cucTeMe» B CBSI3U C CO3JaHUEM HH-
CTUTYyTa allCJUIAIUOHHBIX 1 KaCCAllTUOHHBIX CYJOB, KOTOPBIC ITPHU3BaHbI
MOCTIOCOOCTBOBATH JIOTIOJIHUTENIEHOMY 00€CIEUEeHNIO0 HE3aBUCHMOCTHU
cyleil M yaydleHuIo KauecTBa paccMmorpenus aen?’. Takum obpa-
30M, U MEXKIYHapOAHOE, U HAllMOHAJIHHOE 3aKOHOJATEIHCTBO 3aKperl-
JSIeT TapaHTHH NPaB YeloBeKa, B TOM YHCJe MIPaBO Ha CyAeOHYIO 3a-
LLIUTY.

100 denepanbHbli KOHCTUTYIHOHHBIN 3akoH oT 29.07.2018 Ne 1-OK3 «O BHeceHnu

m3MeHeHni B DenepanbHblii KOHCTUTYHOHHBIH 3akoH «O cynebHoi# cucteme Poc-

cuiickoit dexepanum» U OTHENbHBIE (enepalbHble KOHCTUTYIIMOHHBIC 3aKOHBI B CBSI-

3M C CO3MaHMEM KAaCCAIlMOHHBIX CYIOB OOIIel FOPUCAWKIMN W aNeUIAIMOHHBIX CYIOB

o6mieit roprcauknum // Cobpanue 3akoHonarenberBa PO. 30.07.2018. Ne 31. Cr. 481.
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B coOTBETCTBUM C POCCUHCKUM HIPOLECCYAIbHBIM 3aKOHOIA-
TEJIbCTBOM 3aIlIUTy HAPYIIEHHBIX IIPaB OCYIIECTBISAIOT CYAbl 00-
e IOPUCIUKIINN, apOUTpaKHBIE CYIBI, TPETEHCKHE CYHBI.

Hapymennsle rpaxkgaHckue IpaBa  3allMIIAIOTCS  Cyna-
MH Ha OCHOBE TPa)KIAaHCKOIO cyaompoun3BoacTBa. Cyn ycCTaHaBIIM-
BaeT (axkThdeckue OOCTOSNTENbCTBA HAPYLICHHS IIpaBa, HNPUMEHS-
€T HOpMy IIpaBa IJis 3aIlUThl HAPYLIEHHOI'O IpaBa, OIPEAEIs-
eT crnoco0 3alluThl M BBIHOCUT pelieHue. Tpereiickue Cyzapl sB-
JSIIOTCA BHECYAEOHBIMM OpraHaMH, WX PELICHHE MOXET OCHapu-
BaThCs B CyIe.

I'paxxnaHckuil mpolecc paccMaTpHUBAETCs KakK OCYIIECTBIsie-
Masi B 0COOBIX MpoleccyalbHbIX (GOpPMax NEsITENbHOCTh CYIOB IO 3a-
IIMTE T'PaXTAHCKUX IIPaB.

OCHOBHO# (pOPMO 3aIUTHI MTPaB SBISIETCS OOpaIleHue deso-
BEKa 3a 3allMTOH HApYIIEHHOTO IpaBa B CYA.

[IpakTuueckas peann3anus paBa Ha OOpalleHHE B CyX 3a Cy-
JeOHOM 3alUTOl 3aBUCUT OT Psiia YCIOBUH, IPEAYCMOTPEHHBIX 3aK0-
HOM Ha CTaAuu BO30YXIOEHHS TPaXIAHCKOIO CyIOIPOM3BOICTBA.
Tonpko Ha cTaguu BO3OYXXIOCHHS TI'PaKAAHCKOIO IpoLEcca CyIbs
MMeEeT MPaBo MPHUHATH UCKOBOE 3asIBIIEHHE K MPOM3BOACTBY. A B CIIy-
yae, eCJIM OHO HE COOTBETCTBYET TPeOOBaHUSM 3aKOHA, CyJbs, PyKO-
BOACTBYsSICH CT. 134—136 I'TIK P®, MmoxkeT uiam 0TKa3aTh B MPUHATHU
HCKOBOI'O 3a4BJICHUSA, WX BO3BpPAaTUTh €TI0, UJIN OCTaBUTH Oes3 JABUXKEC-
ausa. OTkas B IMPUHATHUU UCKOBOI'O 3aABJICHH, BO3BpAICHUE HCKOBOI'O
3asIBJICHUS, OCTABJICHHUE MCKOBOTO 3asiBIICHUs 0€3 BMKEHHS TOKHBI
OBITH O6OCHOBaHHBIMI/I 1 MpaBOMEPHBIMH, MHAYC OHH CO3JAaI0T IIPO-
HeccyainbHble MPENSTCTBUS B OCYNIECTBICHWH IpaBa Ha CYACOHYIO
3alIuTy.

I/IHCTI/ITYTI)I OTKa3a B IMPUHATHUHU HCKOBOT'O 3adABJICHUA, BO3Bpa-
IICHUS WCKOBOTO 3asBJICHHS, OCTaBJIEHHS WCKOBOTO 3asBIEHUS 0e3
JBIKCHHS] MMEIOT Ba)KHOE 3HAYCHHE B PAMKaxX pealn3alyy mpaBa ye-
noBeka Ha cyaeOHyro 3amury. OT TpaBWIBHOTO TPUMEHEHUS
ct. 134-136 I'TIK P® 3aBucur peanpHas 3amura mpas, CBOOOA U
OXpaHsIeMbIX 3aKOHOM MHTEPECOB IPaX/IaH.
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Ha cmaouu 6036ysicoenus epaxcoancrkoeo 0ena BBIACISIOT Clie-
IyIOIIe TapaHTHH CyAeOHOW 3amuThl: 1) 00sS3aHHOCTH CyIbU pac-
CMOTPETh BONPOC O MPUHATHH UCKA K MPOU3BOJACTBY CyJa B TEUCHUC
msati Hed (cr. 133 I'TIK P®); 2) 3akpeIThIil MepedeHs ciiydaes, Ipu
KOTOPBIX CYyIIbS MOXET OTKa3aTh B NMPHUHITHA HCKOBOTO 3asBICHUS
win Bo3Bpatuth ero (cT. 134, 135 I'TIK P®); 3) B cimyuae oOparieHust
C HMCKOM IIPpOKypopa B 3alIuTy HHTepecoB Poccuiickoil denepanmu,
cyonrexToB Poccuiickoit Peneparyiv, MyHHIIUTIAIBHBIX 00pa30BaHUN
WIH B 3alllUTY MpaB, CBOOO ¥ 3aKOHHBIX WHTEPECOB HEONPEICIICHHO-
To KpyTa JIUI JOJDKHA OBITh yKa3aHa CChUTKA Ha 3aKOH WIJIM MHOHM HOP-
MaTHBHBIA aKT, MPEAyCMATPUBAIONINI CIIOCOOBI 3alIUTHl STUX HHTE-
pecoB; 4) BO3MOKHOCTH MTOBTOPHOTO 0OpaIIeHUs MCTIA B Cllydae BO3-
BpallleHUs] UCKa B CyJI C HMCKOM K TOMY JK€ OTBETUHKY, O TOM K€
mpeaMeTe W MO TeM K€ OCHOBAHUM, €CIIH WCTIIOM OyIIeT yCTpaHEHO
nomyterHoe Hapyienue (4. 3 cr. 135 I'TIK P®); 5) B cmydyae ocTaBieHMs
WCKOBOTO 3asBIICHHsI 0e3 MBM)KCHUS, €CIIH 3asBUTENh B YCTaHOBIICH-
HBI CPOK BBITIONHHUT YKa3aHWUS CYIbH, NIEPEUYHCICHHBIE B OIpeene-
HUH, 3a4BJICHUC CUHUTACTCA IIOJaHHBIM B [JCHbL IICPBOHAYAJILHOTO
npeactaBieHus B cyA (4. 2 ct. 136 I'TIK P®); 6) BO3MOXKHOCTE To/1a41
YaCTHOH Kajo0bl Ha OIpEJIeNIeHNne CYJIbH O BO3BPAILEHUH 3asBJICHUS
WK 00 OCTaBJICHUU MCKOBOTO 3asiBjieHUs Oe3 nBrxkeHus (4. 3 ¢T. 135,
4. 3 ct. 136 I'TIK P®). Takum oOpa3omM, mojia4a B Cyl HCKOBOTO 3asiB-
JIEHWsI — 3TO Ba)XKHOE TpOIleCCyallbHOE JeicTBHEe, 03 KOTOpOTo He-
BO3MOXXEH MPOIIecC BO30YXACHUs rpaxkIaHckoro aena. OTHaKo mpasa
Ha TpeAbsSIBIEHNE HEJOCTATOYHO JJISL TOTO, 9YTOOBI BO30OYIUTH MPOIIECC
o neay. [lomumo 3toro, Tpedyercs coOMroAeHne YCIOBUM, TTOPsIIKA U
(GopMEBI peanu3aluy npasa Ha CyJIcOHYIO 3alIuTYy.

Bropoii cragueli rpax1aHCKOTO Tpolecca SBISIETCS H0020MO08-
Ka oena K cyoebHomy pazbupamenvbcmegy. JlaHHas CTaaus SBISICTCS
00s13aTeIbHON 110 KAXKIOMY TPaKIaHCKOMY JICJTy U ITPOBOJIUTCS CYJIb-
el ¢ yuacTHeM CTOPOH, JPYTUX JIHII, YYaCTBYIOIIUX B JIeNe, UX Mpe-
CTaBUTEJEH.

Cormacuo cr. 148 I'TIK P® 3amagamu mOATOTOBKH Jeiia K Cy-
JIeOHOMY Pa30oUpaTEeNbCTBY SBISIOTCS:

1. YrouneHnue (HakTUYECKUX OOCTOSATEIBCTB, MMEIOIIMX 3HAYE-
HUE JIJIS IPABUIIBHOTO pa3pellieHus jaea.
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2. OnpesieneHne 3aK0Ha, KOTOPBIM CJIETYET PYKOBOICTBOBATHCS
IIPY pa3pelleHn  J1eJ1a, U YCTAHOBJICHHE IPAaBOOTHOILCHUN CTOPOH.

JanHbple 3a7a9n BechbMa TECHO CBSI3aHBI MEXIy co0Ooil. 3amada
[0 YTOYHCHHMIO (PAKTHYECKUX OOCTOATENIBCTB, MMEIOIIUX 3HAYCHHE
JUIS TIPABIJIBHOTO pa3pelieHus Jeia, HOApa3yMeBaeT MbICIUTEIbHYIO
U TMPAKTHUYECKYIO AEATENBHOCTh 10 ONPEACICHUIO IPeIMeTa JOKa3bl-
BaHMsL. [ ero mpaBWIIBHOTO ONpeneIeHUs] HEOOX0IUMO YCTaHOBUTh
XapakTep NPaBOOTHOLICHUN CTOPOH M 3aKOH, KOTOPBIM CIIEIYET PYKO-
BOJICTBOBAaThCS MPH paspelieHnu cropa. Hanporus, 0e3 onpexneneHus
(akTHYECKHX OOCTOSITENBCTB, MOUICKALINX BKIIOYCHHIO B MPEIMET
JOKa3bIBaHMS, HEJIb3s MPABUIBHO ONPENENUTh XapaKTep HMPaBOOTHO-
HIEHUI CTOPOH U MOAJIEXkALIYI0 IPUMEHEHHIO HOPMY MaTepHaIbHOTO
npasa. CnenoBaTenbHO, 00€ 3aJa4u HE MOTYT BBIIIOJHSATHCS OTIEIBHO
ApyT OT ApyTa.

3. Pa3pemenue Bompoca 0 COCTaBe JIML, YYaCTBYIOUIUX B JeEIeE,
U IpyTUX y4aCTHUKOB IIpoliecca.

4. IlpencraBieHne HEOOXOAWMBIX IOKA3aTENbCTB CTOPOHAMH,
JPYTUMHM JIMLAMHM, Y4acTBYIOIIMMU B Aene. Ha nanHol cragun cynps
oIpeleseT IOPUINYECKH 3HAYMMBIE OOCTOSITENbCTBA, MOAJICKAIINE
JIOKa3bIBaHMIO, M PacIpeaessieT OpeMst JOKa3bIBaHuUsI.

5. IlpuMupenue CTopoH.

Ha craguu nooecomosku dena k cyoebnomy pasdoupamenbcmey
€CTh CBOM TapaHTHUH CyAeOHOM 3aluThl, HapuMep: 1) BO3MOKHOCTD
MO/IaYy YacCTHOMW ’Kajo0bl HA OIpeAesieHHue CyAbH O NMPUOCTAHOBJIE-
HUW WM TpeKpalieHuy Mpous3BojacTBa mo geny (4. 5 cr. 152 T'TIK
P®); 2) BO3MOKHOCTh 00XKAJIOBAHUS PEIICHUS CyJa B aleUISIHOH-
HoM nopsiake (4. 6 ct. 152 I'TIK P®) u ap.

Crenyromieit cramueld TpaKJAHCKOTO IpoIlecca SIBISIETCS Cy-
Oebdnoe pasdoupamenvcmgo. CyIIHOCTh W 3HAUCHWE JTAHHOW CTaJIHH
TPaXTAHCKOTO TpoIlecca 3aKIoYaeTcs B TOM, YTO MMEHHO Ha 3TOU
CTa/INY TIPOMCXOANT pa3pelieHrne Wil PacCMOTPEHHE Jesia Mo CyIe-
CTBY, pa3pelIeHre Cropa o0 MpaBe MOCPEICTBOM BBIHECEHUS PEIICHHUS
CyJla O 3aIIMTe HApYUIEHHOTO WM ocrapuBaeMoro mpasa. Ha cramun
Cyn1eOHOTO pa3dbupaTensCTBa B OTHONW MEPE Pean3yIoTCsl MPUHIIUIIBI
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TPaXXAAHCKOTO MPOIECCYATFHOTO TpaBa; yCTaHABIUBAIOTCA (haKTHUe-
CKHe 00CTOSATENIbCTBA, MMEIOIIIE 3HAUCHHE /IS JIeNia, Ha OCHOBE BCE-
CTOPOHHETO W TOJTHOTO MCCIIEOBAaHUS TOKA3aTENbCTB; OMPEIeIITIOTCS
MpaBa U 00s[3aHHOCTH, 3aKOHHbIE MHTEPECH 3aNHTEPECOBAHHBIX JIHII.
T'apanTiu cyneOHOM 3alMTHI HA CTa UM CyAeOHOTO pa3dupaTensCTBa!

1) BO3MOYKHOCTh YCTAQHOBIICHHSI COKPAICHHBIX CPOKOB pac-
CMOTPEHUSI U pa3pelIeHus] OTAETbHBIX KaTerOpHi T'PakIaHCKUX el
(4. 3 cT. 154 T'TIK POD);

2) HEM3MEHHOCTh COCTaBa CyIeH, T. €. pa30MpaTeNbCTBO AOIIK-
HO OBITH TIPOM3BEACHO C CAMOT0 Hadaia B CIlydae 3aMeHBl OJJHOTO U3
cynelt B mporecce paccmorpenus aena (4. 2 cr. 157 I'TIK P®D);

3) HeNpepBIBHOCTh CYAEOHOTO 3acemaHus (3a HCKIIOYECHHEM
BpEMEHH, HA3HAYEHHOTO /ISl OTIBIXA), T. €. CyJ HE BIIpaBe paccMmart-
pUBaTh APyrHe TPaKTAHCKHUE, YTOJIOBHBIC W aJIMIHUCTPATUBHBIC JIeTa
JI0 PAaCCMOTPEHHUsI HAYaTOTO Jleia WM JI0 OTJIOKEHHWS ero pasbupa-
tenseTBa (4. 3 c1. 157 I'TIK PD);

4) ynaneHue cBUAETENEeH U3 3ama  CyAeOHOro 3aceiaHws,
T. €. IPeICeNaTeIbCTBYIONINI TPUHUMAET MEPHI I TOTO, YTOOBI J10-
MIPOIIIEHHBIE CBUIETENN HE OOMIANUCH C HEJAONPOIICHHBIMU CBUJETE-
nsivu (cT. 163 T'TIK PO);

5) pa3bsCHEHHE JTUIIaM, YYacCTBYIOIIUM B JieNie, UX MpOIecCy-
albHBIX MpaB U ob0s3anHOCTEH (CcT. 165 I'TIK PD);

6) paBo CyJla pacCCMOTPETH JICTIO B CIIydac HESIBKH OTBETUMKA U
APYTrux JIdIl, y4aCTBYIOIIUX B ACJIC U U3BCUICHHBIX O BPEMCHHU U MECTC
CyJeOHOT0 3ace/IaHsl, €CJIM UMH He TIPEA0CTaBICHBI CBEACHUS O MPH-
YWHaX HEABKH WKW Cyd NPU3HACT NPUYNUHBI UX HEABKU HCYBAKUTECIIb-
HeIMH (cT. 167 I'TIK P®D);

7) cyne6nnie penus (ct. 190 I'TIK PD);

8) BO3MOXKHOCTH JIMII, YIaCTBYIOIIUX B JIEJI€, U UX IPEICTABH-
TeJIel MoJIaTh 3asBJIEHHE O COCTABICHUH MOTUBHPOBAHHOTO PEIICHHUS
cyna (4. 3 ct. 193 I'TIK PD) u ap.

Ha mocnenyrommx craausx OJHOW W3 TapaHTUH CylneOHOU 3a-
HIUTHI SIBJISIETCS IPOBEPKA 3aKOHHOCTH U OOOCHOBAHHOCTH CYJIEOHBIX
pelIeHnit B yCTaHOBJIEHHOM 3aKOHOM mopsiake. Ommubodnoe cypedHoe
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pelLIeHNEe HE MOXKET CUUTAThCS IIPAaBOCYJHBIM, U TOCYIapCTBO 0053aHO
rapaHTHpOBaTh 3aIIUTy NpaB U CBOOOA 4eJIOBEKa M I'PaKAaHUHA OT
cyneOHoi ommnOku. OTCYyTCTBHE BO3MOXXHOCTH NEPECMOTPETH OIIIH-
004HBIN CyneOHBINH aKT yMalsieT U OrpaHMYMBAET IPAaBO KAXKIOI0 Ha
Cya€e0HyIO 3allUTy, 9TO HeA0mycTUMO 0,

Opno#t m3 rTapanTuii 3¢ (HEKTUBHOTO BOCCTAHOBJICHHS HapYy-
IIEHHBIX IPaB Ha CTAaAMAX IEPEeCMOTpa CyNEOHBIX aKTOB SIBISIETCS
KOJIJIETHAJIBHBIM COCTaB Cy[a, OCYILECTBISIOIINI IPOBEPKY 3aKOHHO-
CTH U OOOCHOBAaHHOCTH CyIEOHBIX PELIEHUH B alleJULIMMOHHOM IIO-
psinke. MckmroueHHeM SBIISIeTCS HEPECMOTP B ANEIUIILHUOHHOM IIO-
psinke jkano0 Ha He BCTYNUBIIME B 3aKOHHYIO CHIIy CyAeOHbIE IOCTa-
HOBJICHUSI MUPOBBIX CyIEW, KOTOpbIE, B COOTBETCTBUHU C 4. 3 CT. 7
I'TIK PO, paccMaTpuBarOTCs €AUHOIUYHO CYAbEH pallOHHOTO cyAa.

[IpaBo momaum anemwTANMUOHHON XKaloObl (IIpEeICTaBICHU)
JOJDKHO OBITh IPU3HAHO HEOTHEMIIEMBIM 3JIEMEHTOM IpaBa Ha cyneo-
HYIO 3aIlUTy, KOTopoe OyaeT MOCTYHHBIM U 3(PPEeKTHBHBIM CITIOCOOOM
00>KaToBaHMUSI UTOTOBBIX CyAE€OHBIX MocTaHoBIeHUH (akToB). IIpemo-
CTaBJICHHAsl 3aKOHOM BO3MOKHOCTh IIPOBEPUTH CyZeOHOE pELIeHnE Ha
HaMu4yne CyfeOHOW OIMMOKY SIBIISIETCS TapaHTHEH CyJeOHOM 3allnThL.
I'apanTupys 3alUTy NpaB TpaXJaH M OpraHM3aldid OT CyAeOHOH
omMOKH, 3aKOHOJIATENBCTBO MpelycMaTpUBacT MEXaHW3M HCIpaBIie-
HUS TaKUX OMNOOK. ATIEIUISIIMOHHOE TIPOU3BOJICTBO M MPOU3BOACTBO
B MOPAAKE HaA30pa, SABIAACH YaCTAMU TaKOI'0 MEXaHU3Ma, NOJIKHBI
oOecrieunBaTh CIpaBeInBoe U 3PPeKTUBHOE Pa30oUPaTEILCTBO Jeiia
IO arneJUIAIMOHHON U HaJI30PHOMH Kanooe.

Ob6ecrnieueHue cy1eOHOM 3alUTHI IPAaB U CBOOO TPAXKIAH U Op-
raHu3aluid — OJIHA M3 BOXKHEHIINX 3a7a4d rocynapcrBa. Ho cynebnas
3alIuTa He MOXKET OBITh OTPaHUYEHA PACCMOTPEHHEM U pa3pelieHreM
TpeboBaHus 1o cymiecTBy. IIpaBocyaue 610 OBl MILTFO30PHBIM U a0-

101 Tlocranosnenue Koncrurynuonnoro Cyaa P® ot 03.02.1998 Ne 5-T «Ilo aeny o
npoBepke KOHCTUTYIMOHHOCTH ctatei 180, 181, mynkra 3 wactu 1 crateu 187 u cra-
TeH 192 ApOuTpakHOTO MpoIecCyalbHOTO Kojekca Poccuiickoir Peneparmm» //
Cobpanue 3akoHoaatenbctBa PD. 09.02.1998. Ne 6. Cr. 784.
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CYPZHBIM, €clii OBl JOITyCKalI0 CUTYalMIO, IPH KOTOPOH OKOHYATENb-
HOE, 00s3aTeNTFHOE PEIIeHHe OCTAaBAIOCh OBl 0e37CHCTBYIOMNM U HE
oOecrieunBaack Obl €ro UCHONMHUMOCTH. [103TOMY OU€Hb BaXKHO AJIS
peanu3anuy Ipasa Ha CyneOHYIO 3aIlUTY, YTOOBI pelleHHe, BhIHECCH-
HOE CyZI0M, OBUIO PeajbHO BOIUIOLIEHO B )KU3Hb.

3aBepriaromasi cTagus rpakJaHCKOro MpoLecca — cmaous uc-
noMHeHUus CcyoebHvIXx nocmanognenutl. be3 wucmomHeHUs cyneGHOro
pelieHus He AOCTUraercsl Lesb Ipolecca — 3alliTa HapyLIEHHOTO
npaBa. TpaauIMOHHO B HAyKe I'Pa’KAAHCKOTO MPOLECCYAIBHOTO IIpaBa
UCIIOJIHEHHE CYAEOHBIX aKTOB paccMaTpUBAeTCs Kak CTaJus Impolecca
HE3aBUCHMO OT TOTO, YTO MCIOJIHUTEIFHOE MPOU3BOJCTBO PEriaMeH-
TUPYETCSl B OCHOBHOM caMocCTOsITeNbHBIM @3 «O0 MCIOTHUTEIBHOM
pou3BoACcTBE» %2,

3agaud U LEIM TPaKJAaHCKOTO CYIONPOU3BOJCTBA JIOJKHBI
OBITH IOCTUTHYTHI TIO KAXKJIOMY KOHKPETHOMY JIEJTy C YUE€TOM MaTepH-
ANBHO-TIPABOBBIX M MPOIECCYalbHBIX OCOOCHHOCTEH Pa3NUYHBIX BU-
OB cyneOHbIX pemreHuil. COBOKYITHOCTh JEWCTBUH, COBEPIIAEMBIX B
UCIIOJIHUTETIbHOM MPOM3BOACTBE, OOECIEeYMBaET OOCTHKEHUE HE
TOJIBKO ONMKANIINX, HO M KOHEUHBIX LeJIeil IpakJaHCKOro CyAOIpO-
n3BOJCTBA. IIpaBUIIBHBIM M CBOEBPEMEHHBIM HCIIOJIHEHHEM CyAeOHO-
ro aKkTa 3aBepLIAeTCs] 3allUTa HAPYIIEHHBIX M OCIIOPEHHBIX IIPaB.
ITosTOMY HCHOJHUTENBHOE MPOU3BOJACTBO HA3bIBAETCS 3aBEPILAIOIICH
CTaJuel TpaskIaHCKOro mpolecca.

HcnonHnuTenbHOE MPOU3BOACTBO MMEET CaMOCTOSITENIbHbIE Iie-
7Y, 3aKJIIOYAONINecs B 3aKOHHOM M CBOBPEMEHHOM HCIIOJIHEHUH CY-
NeOHOro0 WM MHOTO aKTa. DTH LENU Peau3yloTcs COBMECTHOM Jes-
TEJIEHOCTBIO CyJla U OPTaHOB MPHUHYAUTEIFHOTO UCIOTHEHUSI, HHBIMU
opraHamMyl ¥ OpraHuzalusMu, obecreunBaronuMu ucronHenue. Cyn
COBEpIIIAeT MPOIECCyalbHbIe ICHCTBHS, OTHECEHHBIE 3aKOHOM K €ro
UCKJTFOUUTEIEHOW KOMIIETEHIMY, 00ECIIeYHBaIONINe 3alIUTy TpaB U
3aKOHHBIX MHTEPECOB CTOPOH M APYTHX JIMI NPU MPOU3BOJICTBE HC-

102 06 pcnoTHUTEBEHOM npousBocTBe: Penepanbubiii 3akon ot 02.10.2007 Ne 229-D3 //
Co0panue 3akoHoaatenbctBa PD. 08.10.2007. Ne 41. Cr. 4849.
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HOJIHUTENIBHBIX JeiicTBuil. Opransl NPUHYIUTEIBHOTO HCIOJIHEHUS —
cyJeOHbIE PUCTABBI-UCIIOIHUTEIH MPUMEHSIIOT MEPbl NPUHYAUTEIb-
HOT'O UCIIOJTHEHMS.

VYyactue cyaa B peanusalyy Lesell rpakJaHCcKoro CyAOIpOon3-
BOJICTBA HE MOXKET OTPAaHWYMBATHCA PACCMOTPEHHEM U pa3pelIeHHEM
JieNia 1o CYUIECTBY, MMOCKOJBbKY OIIMOKH, JOMYIIEHHBIE TPH UCIIOJIHE-
HUU pElIeHHs, MOTYT CBECTH Ha HET Pe3yJbTaThl IEATEIbHOCTH CyJia
Ha OpeIIIEeCTBYIOMMX CTaauax npoueccal®,

B nuckyccun o Mecte MCIIONHUTENBHOTO MPOU3BOJCTBA B POC-
CHUHCKOWM TPaBOBOM CHUCTEME BakKHasi pojib OTBelneHa KoHBeHIMH O
3alIUTe TpaB YEIOBEKa W OCHOBHBIX cBobonx 1950 r. W mpakTHke
EBponeiickoro cyza mno npasam uenoBeka. IIpaBoBasi mo3unms, pac-
cMarpuBaromias B cMbicie m. 1 cr. 6 KoHBeHIMH NpOU3BOJICTBO IO
WCIIOJIHEHHUIO CYIE€OHBIX NOCTAHOBJICHHH B KadeCTBE CAMOCTOSTENb-
HOW W HEOTHhEMIIEMOW 4YacTH CyAeOHOTO pa3OMpaTenhCcTBa, HEOIHO-
KpPaTHO BBICKa3bIBaNaCh B pelICHUsX EBporeiickoro cyaa mo mpasam
YeJI0BEKa, IOPUCOUKIMA KOTOPOTrO IO BOIIPOCAM TOJIKOBAHUS U IIPH-
MEHEHHs yKa3aHHOM KOHBEHUMM M IPOTOKOJNOB K HEH MpU3HAaeTcA
Poccuiickoii ®eepanueii kKak yqacTHUKOM naHHON Konsenmun'®,

Kak onpezneneno EBporneiickuM cyioM 1o npaBaM 4enoBeKa Mo
neny Bypmos (Burdov) nporuB Poccun ot 7 mast 2002 rona, «HEMBbIC-
IUMO, 4TO 1. 1 c¢T. 6 KoHBeHLIMH, AeTaIbHO OIMCHIBAs MPOLECCyab-
HBbIE€ TapaHTUU CTOPOH, HE MPEAYCMOTpes Obl 3alIUTHl Ipolecca Hc-
NOJIHEHUSI CyneOHBIX pelleHuil; ToiakoBaHue cT. 6 KoHBeHumum wuc-
KIIIOUYMTENIFHO B paMKax oOecledeHusl JHUIIb MpaBa Ha oOpalieHue
B CyZ M IOpsiiKa cyieOHOro pa3douparesibCcTBa, BEPOSTHEE BCETO, MPH-
BeJOo OBl K CHTyalMH, HECOBMECTUMOM € NPUHIMIIOM BEPXOBEHCTBA
NpaBa; MCIOJHEHUE CyNeOHOr0 peIIeHHs], BBIHECEHHOTO JIIOOBIM Cy-

103 JKunun I''A. lenn rpakJaHCKOTO CYAONPOHM3BOJACTBA M MX peajM3alus B CyIe
nepBoit uucranuuu. M., 2000. C. 16.
1% Kaszanyesa O.I"., Kayuesa P.K. JleficTBre IpHHIANA CyOCHIMAPHOCTH B TIPOLIEY-
pe MeXIyHapoIHOH cyneOHOM 3ammThl paB denoBeka // Hayka m oGpa3oBanue: xo-
3HCTBO M DKOHOMMKA; NpPENIPUHUMATENbCTBO; MpaBo U ynpasienue. 2019.
Ne 9(112). C. 59-62.
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JIOM, JTOJDKHO PacCMaTpHUBATHCS KaK COCTaBIIAIOLICE «CyNeOHOro pas-
OMpaTENBLCTBAY MO CMBICTY CT. 6 Konsenuun»'%®.

[IpaBUIBHOCTE TAKOrO MOAXONA K BOIPOCY HE BBI3BIBACT CO-
MHEHHH, TTOCKOJIBKY TPaBO Ha CyJAeOHYIO 3aIUTy OBLIO OBl MILTIO30P-
HBIM, ecii Obl NIpaBoOBasl CHUCTEMa rocyJapcTBa-ydacTHUKa EBpormeii-
CKOM KOHBEHLIMH AOIyCKaJla, YTOOBI Cye0HOE PELIeHUE, BCTYITUBILEE
B 3aKOHHYIO CHIIy, OCTAaBaJIOCh HEHCIIOJHEHHBIM. HecBoeBpemeHHOE
UCIIOJIHEHHE PEILECHMS, YCTAHOBJICHUE OTPAaHUUYCHUS NIPHU MCIIOJTHEHUU
NPU3HAIOTCS HapyLIeHWeM IIpaBa Ha cyneOHyro 3amuty 1 KoHcTuty-
unoHHbiM Cynom P®. B nmocranoBnenun KoncturyuuonsHoro Cyaa
P® or 3 urons 2001 r. Ne 10-IT «Ilo nemy o mpoBepKe KOHCTUTYLIMOH-
HOCTH OTJENbHBIX MONOKEHUH 1.10. 3 1. 2 cT. 13 @3 "O pecTpykTypH-
3alMM  KpeOuTHBIX opraHm3amuil” u m. 1 wm 2 cr. 26 @3
"O HecocTosATeNbHOCTH (0aHKPOTCTBE) KPEIWUTHBIX OpTraHu3anuii’ B
CBSI3U C XaJoOOH psina Tpa’kaaH» OTMEYAeTCsl, YTO «KOHCTHTYLHUOH-
HOE IIPaBO Ha CyAEOHYIO 3aIIUTY IMPEAIOoNaraeT Kak HEOThEMIIEMYIO
YacTh TAKOW 3allUTbl BO3MOXKHOCTH PEATBHOTO BOCCTAHOBJICHHUS
HApYLIEHHBIX TIPaB ¥ cBOOO rpaxaan»%.

C y4yeToM NpHBEICHHBIX apryMEHTOB OYEBHIHO, YTO paccMaT-
pHUBaeMbIe MOHATHS HE TOXIECTBEHHBI. 3allMTa CyOBEKTHBHBIX IPaB
BKJIIOYAET B ce0s1 HE TOJIBKO OCYIIECTBJIEHHUE MPaBOCyHs (BO30YXe-
HHE, TIOATOTOBKA, PACCMOTPEHHUE U pa3pelleHue Jeia, HePeCMOTp BbI-
HECEHHOTO TOCTAaHOBJICHHUS), HO U pEeaJbHOE BOCCTAHOBIICHHE Hapy-
HICHHBIX TpaB (HMCIOJHEHHE BBIHECEHHOTO CYIOM IIOCTAHOBJICHUS).
OTH J1B€ 4aCTU COCTABJIAIOT €IUHOE L[EJI0e, MMEHYEMOE I'PaskIaHCKUM
nporeccoM. McnojaHeHue IOpPUCIUKIIMOHHBIX aKTOB pacCMaTpUBAETCS
Kak oIHa W3 (YHKIWH TpakIaHCKOTO CyJIOTPOU3BOJICTBA HapsAy
C PaCCMOTPEHUEM M pa3pelIeHHeM [ MO0 CYIIECTBY M MepecMOTPOM
CyJeOHBIX TMOCTaHOBJICHWH. B COBOKYMHOCTH Ha3BaHHbIC (DYHKIIUU

105 Tlocramosnenne ECITY ot 28.07.1999 «Jleno «Mmmobunuape Cadpdu»
(Immobiliare ~ Saffi) mnporus Hrammm»  (kamoba Ne  22774/93). URL:
http://www.echr.coe.int (nara o6pamenus: 21.02.2020).
108 Poccniickas rasera. 2001. 11 mions.
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obecrneunBaOT 3((EKTUBHYIO 3aIUTy HAPYIICHHBIX MM OCIIapHBae-
MBIX IIPaB M HHTEPECOB TPaKIaH U OpraHu3anuii’®’,

IlepeuncienHsle cTaAuK MPUMEHSIOTCS B XOJ€ IPOHM3BOJCTBA
M0 PACCMOTPEHHUIO M pa3pelIeHuI0 TPaKJaHCKUX Jell B CyAax oO0Iien
IOpUCIUKINY. J[ecTByIOIIee TPakIaHCKOE MPOIIECCyaTbHOE 3aKOHO-
JATENICTBO MPEAyCMATPUBAET PA3IMYHBIE BUIBI TPAXKTAHCKHUX CYJO-
MIPOU3BOJCTB:

— IPUKa3HOE TIPOU3BOJICTBO;

— MCKOBOE TIPOU3BOICTBO;

— MPOM3BOJICTBO II0 JIeTIaM, BOSHUKAIOIIAM U3 ITyOJIHMYHBIX Mpa-
BOOTHOIIICHHIA;

— oco0oe MTPON3BOACTBO;

— TPOM3BOJICTBO TIO JIEJIaM C YYaCTHEM HHOCTPAHHBIX JUII;

— MPOM3BOJICTBO TIO JIeJaM OCTAPHUBAHUS PEHICHUH TPETEHCKHUX
CYIIOB U JIeTIaM O BbIIaue WCIOIHUTEIHHBIX JTUCTOB Ha MIPUHYAUTEIH-
HOE€ WCTIOTHEHVE UX PEIIeHHIT;

— MPOM3BOJICTBO, CBSA3aHHOE C WICTIONIHEHUEM CYAEeOHBIX ITOCTa-
HOBJICHUH;

— MPOM3BOJICTBO IO PACCMOTPEHUIO 3asBICHUH O MPUCYKACHUN
KOMIIEHCAIINY 32 HapyllIeHHe MpaBa Ha CYJOIPOU3BOJCTBO B Pa3yM-
HBI CPOK WJIM TpaBa Ha MCIIOJHEHHE CyACOHOTO IOCTAHOBJICHUS
B Pa3yMHBII CpPOK.

Ilpukasnoe npou3go0cmeo TPeNCTaBIseT co00i Tak Ha3bIBae-
Moe OecCropHOE U JOKYMEHTaIbHO TOATBEPIKACHHOE MPOU3BOJICTBO.
B ocHOBe npHKa3HOTrO MPOU3BOACTBA JIGKHUT CYACOHBIN MPUKa3, KOTO-
pBI OJHOBPEMEHHO SBISETCA CyACOHBIM TOCTaHOBJIEHHEM (BbIHE-
CCHHbBIM Cy,}lbeﬁ eILI/IHOJ'II/I‘IHO) O B3BbICKAHUH OCHEKHBIX CYMM WJIN 00
I/ICTpe6OBaHI/II/I ABMKMMOI'0O MMyHICCTBAa OT AOJDKHUKA, a TAKXKE HC-
IMOJIHUTCJIbHBIM TOKYMCHTOM.

Jena o BeIave cyie0OHOTO MPHKa3a OTHOCSTCS K TMOJACYTHOCTH
MHPOBBIX CyJIEi.

197 3aiiyes U.M. O GyHKIMAX IPakAAHCKOTO CyHONpou3BojacTBa // [IpobaeMbl mpu-
MEHEHUS] HOPM IPakAaHCKOTO TIpoleccyatbHoro mpasa. Cepatosek, 1986. C. 15.
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3asBIeHNE O BBIHECEHUH CyIeOHOr0 MpHKa3a NOJAETCs B IHCh-
MEHHOM (hopMe U TOJDKHO COAEPKATH!

— HaMMEHOBAHUE CyJia, B KOTOPBIN MoJaeTcs 3asBlICHUE;

— HaMEHOBaHHUE B3BICKATENSl, €TO MECTO >KUTEJILCTBA UM Me-
CTO HaXOXIICHHSL;

— HaMEHOBaHUE JOJDKHUKA, €r0 MECTO KUTEIbCTBA WIIH MECTO
HaXOKACHUS;

— TpeboBaHHUE B3BICKATEISA M OOCTOSITEIECTBA, HA KOTOPBIX OHO
OCHOBAHO;

— JOKYMEHTHI, IOATBEPKAAOIINE 000CHOBAaHHOCTh TPEOOBAHUS
B3BICKATEI;

— NepeveHb NPUIaraeMbiX J0KYMEHTOB.

B cnyuyae uctpeOoBaHUS JABHIKUMOTO MMYIIECTBA B 3asBIICHUU
JOJDKHA OBITh yKa3aHa CTOMMOCTb 3TOr0 HMYIIECTBA. 3asiBICHHE
O BBIHECCHHNU CYILG6HOI‘O IMpUKa3a NOoANHMCBIBACTCA B3BICKATCJIICM HJIA
MMEIOIUM COOTBETCTBYIOLIME IIOJTHOMOYHS €ro MpEeACTaBUTEICM.
K 3a4BJICHUIO, [IOAAHHOMY MPCACTABUTCIIEM, NOJLKCH 6I)ITI> IIPUIOKECH
JOKYMEHT, YIOCTOBEPSIOIIHUI €ro IOJIHOMOYHSL.

CyneOHbIN MTpUKa3 BEIHOCUTCS B TEUCHUE TISTH THEU CO JHS TI0-
CTYIUIEHHSI COOTBETCTBYIOILETO 3asBJICHUS B CyA, 0€3 cyneOHoro pas-
OupaTenbcTBa M BBI30BA CTOPOH.

Hckoeoe npouzeo0cmeo SIBISIETCS OCHOBHBIM BHJOM T'paskKAaH-
CKOTO CY/IOTIPOM3BOJICTBA. B €ro ocHoBe TiaBHBIM 00pazoM JIEKHT
crop o npase. OCHOBHBIM OTJIMYMEM MCKOBOTO MIPOU3BOJCTBA OT MPHU-
Ka3HOT'O SIBJIIETCS €0 COCTA3aTeNIbHOCTD, T. €. pa30MpaTeNbCTBO Jena
NPOMCXOAMT B (hopMe criopa CTOpOH mnepexa cynoM. Kaxnas cropona
OTCTaMBaeT CBOM M OCTIAPUBAET TPeOOBAHUS IPYTOil CTOPOHBHI.

HckoBast popma 3amuThl MpaBa CyIIECTBYET HE TOJIBKO B IPax-
JTAHCKOM CYJOTIPOU3BOJICTBE, OCHOBHBIE €€ UEPThI MPHUCYIIN U apOuT-
pakHOMY IpoLECCY.

HckoBoe 3asBieHne mojaercs B CyJ B NMHCbMEHHOW (opme.
B Hem 1oKHBI OBITH YKa3aHBI:

— HANMEHOBAHHME CyJ1a, B KOTOPBINA MOJIAETCS 3asIBICHUE;
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— HAaUMEHOBAHUE UCTLA, €T0 MECTO KUTEIbCTBA WJIU, €CIH HCT-
LIOM SIBJISETCS] OPraHU3alMsl, €€ MECTO HaXOXICHHS, a TAaKXKe HauMme-
HOBaHHE MPEICTABUTEISI U €ro ajapec, €CiIM 3asBICHHE I0JACTCs
IpEeICTaBUTEIIEM;

— CBeJIeHNsI 00 OTBETYHMKE (€r0 MECTO JKUTEIbCTBA WIIH, €CIIU
OTBETYHKOM SIBIISIETCS OPraHHU3aIUs, €€ MECTO HaXOXKICHUS);

—B UY€M 3aK/II0YaeTcsl HapylleHue Ju00 yrpo3a HapylIeHUs
paB, CBOOO WIIM 3aKOHHBIX HHTEPECOB UCTIIA U €r0 TpeOOBaHUS;

— 00CTOATENBCTBA, HA KOTOPBIX UCTEIl OCHOBBIBACT CBOM TPeOO-
BaHMSI, M JOKA3aTEJIbCTBA, HOATBEPKAAIOLINE ITH OOCTOATEIbCTRA;

— LIEHa MCKa, €CIIM OH MOJICKUT OLICHKE, a TAK)KE PAcUeT B3bIC-
KHMBAaEMbIX WJIM OCHIAPUBAEMBIX ICHEXKHBIX CYMM;

— CBEJICHUS O COOINIOJIEHUH JOCYJeOHOTO MOpSAKA OOpaIeHHs
K OTBETYMKY, €CIIM 3TO YCTAHOBIEHO (enepaibHbIM 3aKOHOM HIIH
IPEIyCMOTPEHO JOTOBOPOM CTOPOH;

— MepeyYeHb NPUIIATAEMBIX K 3asBICHHUIO TOKYMEHTOB.

K uckoBoMy 3asiBIICHHIO JOJKHBI OBITH IPUIIOKEHBI:

— ero KONMHM B COOTBETCTBUHM C KOJHYECTBOM OTBETUMKOB U
TPEThUX JINLL;

— JOKYMEHT, MOATBEPXKAAIOIINI YIUIaTy roCcylapCTBEHHOM IIO-
[IJIVHEIL,

— JIOBEPEHHOCTh WIIM WHOW JOKYMEHT, YIOCTOBEPSIOIIUE MOJI-
HOMOYHUA MPEACTABUTECIIA UCTLA,

— JOKYMCHTBGI, IIOATBECPKAAIOIINEC O6CTO$IT€.HBCTB3, Ha KOTOPBIX
HUCTECL OCHOBBIBACT CBOH TpeGOBaHI/ISI, KOIIMM 3THUX JOKYMCHTOB JJid
OTBETUMUKOB 1 TPETHUX JIUII, €CJIH KOIIUH Y HUX OTCYTCTBYIOT,

— TEKCT OMYyOJIMKOBAHHOI'O HOPMATHBHOTO TIPAaBOBOTO aKTa
B Clly4yae ero ocliapuBaHus;

— JIOKa3aTeNbCTBO, TOJATBEPXK/IAIONIee BhIMOIHEHNE 0053aTelhb-
HOT'O JIOCYIeOHOTO TOpsIKAa yPEeryaIupOBaHUs CIIOpa, €CIIU TaKoH Mo-
PAIOK MPEeIyCMOTPEH (eiepalibHbIM 3aKOHOM HJIH IOTOBOPOM;

— pacyeT B3bICKMBAEMOM WIIM OCIIAPUBAEMOM IEHEKHOU CyMMBI,
HOHHHC&HHLIﬁ HUCTIIOM, €TI0 NpEACTAaBUTEIIEM, C KOIMMAMHU B COOTBCT-
CTBHU C KOJIMYECCTBOM OTBETUMKOB U TPETHUX JIMII.
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B cuny ct. 154 TTIK PO rpaxnanckue nena paccMaTpUBaIOTCA
U pa3pelIaoTcsl CyI0M O MCTEUYEHUs IBYX MECSLEB CO JHS MOCTYII-
JIEHUs 3asBJIEHUS B CyJl, @ MUPOBBIM CYIbEH 10 HCTEUEHUs MecsIa co
JHs TIPUHSTUS 3asBJICHUS K MPOU3BOJICTBY. Jlena o BOCCTaHOBIEHUU
Ha pa0oTe, O B3BICKAHMU aJMMEHTOB PAacCMAaTPHUBAIOTCS W paspemia-
FOTCSI IO UCTEUEHUs MECSIIIA.

IIpoussoocmeo no denam, 603HUKAIOWUM U3 NYOIUUHBIX NPAGO-
OmHOuleHUll, SIBISETCA CaMOCTOSITEIbHBIM BHAOM TI'PaKJAHCKOTO Cy-
JOIIPOU3BOJCTBA, HAIPABICHHOI'O HA OCYILIECTBIEHHE CyINeOHOIro
KOHTPOJIA 3a 3aKOHHOCTBIO AEHCTBUI OPraHOB TOCYIapcTBa U OpraHu-
3aLuii 10 OTHOLICHMIO K TPa’KAaHaM.

Cyn paccMaTpuBaeT CIeIyloIe Jelia, BOSHUKAIOIINE U3 IIy0-
JIMYHBIX PABOOTHOILICHUH:

-00 ocCnmapMBaHWU HOPMATUBHBIX IIPABOBBIX AKTOB,

—00 ocmapuBaHWH peIIeHUH u JercTBuil (Oe3melicTBus) opra-
HOB T'OCY/JapCTBEHHOI BJIaCTH, OPTaHOB MECTHOT'O CaMOYTpaBJICHHUA,
JOJDKHOCTHBIX JIMI, TOCYAAPCTBECHHBIX U MYHHUIIMIIAJIbHBIX CITYXKAlIUX;

—0 3amuTe U30MpaTeNbHBIX NIPaB WM MPaBa Ha ydyacTue B pe-
depennyme rpaxan Poccuiickoii denepanuu;

—HHBIE JieNla, BO3HUKAIOMINE U3 MyOJINYHBIX MPaBOOTHOIICHUH
W OTHECEHHBIE (heiepaIbHbIM 3aKOHOM K BEJICHHIO CY/IA.

Cyn mpucTynaer K pacCMOTPEHHIO Jiela, BO3HUKAIOILIETO W3
Hy6HI/I'-IHBIX Hp&BOOTHOIHGHPIfI, Ha OCHOBAaHUU 3asABJICHUSA 3aWHTCPC-
COBaHHOTO JIUIIA.

B 3asBneHnyn 10MMKHO OBITH YKa3aHO, KAKUE PELICHUs, ACHCTBHS
(Oe3nmelicTBUE) MODKHBI OBITH NMPU3HAHBI HE3aKOHHBIMH, KaKue IpaBa
¥ cBOOOABI JIMIA HApYILIEHBl dTHUMHU pEIICHUAMH, nercTBusiMH (0e3-
JIEHCTBHEM).

OOpareHne 3aMHTEPECOBAHHOTO JIMIA B BBIIECTOSIIIMNA B IO-
pAAKE MOAYMHEHHOCTU Oprad WJIN K JOJKHOCTHOMY JIMILY HE ABJIACT-
Ccs1 00sI3aTENbHBIM YCIIOBHEM JJIS TIOIaUX 3asIBJICHUS B CY/.

OTka3 B IIPUHATHUHA 3asABJICHUA WKW NPEKpalICHUE IMPOU3BOACTBA
10 JIeTTy, BO3HUKIIEMY U3 ITyOIHYHBIX IPABOOTHOIIICHHI:

— B CJIydae eciy MpH Nojaue 3asBieHus B CyJ OyJeT YCTaHOB-
JIEHO, YTO HMMEET MECTO CIIOp O MpaBe, MOABEIOMCTBEHHBIH CyIy,
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CyJIbsl OCTaBJISIET 3asiBIICHUE Oe3 IBMKCHUS M Pa3bsCHSICT 3asBUTEIIO
HEOOXOAMMOCTH O(OPMIICHHS FICKOBOTO 3asIBIICHUS;

— B Clly4yae HapyLIEHUs NPaBWI NOACYAHOCTHU €A, CYAbs BO3-
BpallaeT 3as1BJICHUE;

— B CIIy4yae €ciIM HMeEeTCsl BCTYNHMBILIEE B 3aKOHHYIO CHUIY pe-
IIEHHE CyJa, IPUHSTOE 10 3asBICHUIO O TOM K€ TpeaMETE.

OO0s3aHHOCTh TO JOKa3bIBAHUIO 3aKOHHOCTH OCIIapHBaEMbIX
pewennii, neicTBuil (Oe30eCTBH) OPraHOB MM JOKHOCTHBIX JIMIL
BO3JIaraeTcs He Ha 3asBUTENS, & HA OTBETYHMKOB.

s naHHO#M KaTeropuw AeN BaKHBIM SIBJISICTCS COOJIOJICHUE
CpOKa UCKOBOM JIAaBHOCTH, T. €. CpOKa OOpallleHus ¢ MOJTOOHBIM 3asiB-
neHneM B cyn. Tak, B yacTHOCTH, 3asBJIeHHE 00 OCTIAPUBAHHUU DeIIie-
HUH 1 neicTBuil (Oe3efCTBHS) OPraHOB U JOJDKHOCTHBIX U, a TaK-
JKe 3asBJIICHUE O 3aIUTe U30MpaTeNbHBIX MIPAB WM MpaBa HA ydacThe
B pedepeHayMe MOXKET OBITh TTOJIAHO B TEYCHHUE TPEX MECSIIEB CO JTHA,
KOTJ1a TPKJaHUHY CTajI0 U3BECTHO O HAPYIIIEHUH €T0 MpaB B CBOOO.

[Ipomyck TpexMecsIHOTO CpoKa OOpaIleHHus B CY/I C 3asBIICHU-
€M He SIBJISIeTCS AJIA Cya OCHOBAaHUEM JJisl OTKAa3a B MPUHSITUU 3asiB-
nenus. [IpudrHBl TpOMycKa CpoKa BBISICHSAIOTCS B IIPEIBAPUTEIHLHOM
CyJIeOHOM 3acelaHuM WM Cy/JeOHOM 3ace/]aHMd U MOTYT SIBJISITHCS
OCHOBaHHUEM ]ISl 0TKa3a B YJIOBJIETBOPEHHUH 3asIBIICHUSI.

Ocoboe npouzso0cmeo — BHJ TPAKIAHCKOTO CYIOIPOU3BOJ-
CTBa, OTJINYAIOIIHUNCS OT UCKOBOI'O OTCYTCTBHEM CIIOpa O TpaBe U, KaK
CJIEJICTBUE, OTCYTCTBHEM CHOPSIIMX CTOPOH C MPOTHBOIOJIOKHBIMU
opuIuYecKkuMu nHTEepecamu. Ocoboe MPOU3BOJICTBO XapaKTepU3yeT-
sl KaKk HEMCKOBOE, OJTHOCTOPOHHEE TPOU3BOJICTBO.

B nopsiike oco6oro mpou3BoICTBA CYJl paCCMaTPUBAET Jea:

— 00 ycraHOBJNIeHHHU (PAKTOB, UMEIOIINX IOPUANYECKOE 3HAUCHHUE;

— 00 ycbIHOBJIEHUH (YyI0UEPEHNH) PEOCHKA;

— 0 MpPHU3HAHUM TIpakJaHWHA OE3BECTHO OTCYTCTBYIOIIUM HIIH
00 00BSBICHUY IpakIaHUHA YMEPIINM;

— 00 OrpaHMYEHHH JICECTIOCOOHOCTHU TPaKAaHNHA, O IPU3HAHUH
rpaXJaHUHA HEIEeCIOCOOHBIM, 00 OTpaHWYEHUHM WM O JIUILIEHUH
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HECOBEPIIICHHOJIETHETO B BO3PACTE OT YETHIPHA/IIATH 10 BOCEMHAJIIIA-
TH JIET TIpaBa CaMOCTOATENBHO PACHIOPSHKATHCS CBOUMH JTI0XOaMU;

— 00 OOBSBICHUH HECOBEPIIEHHOJIETHErO MOJTHOCTBHIO JIEECTIO-
COOHBIM (3MAHCHITAIINH );

— 0 TIPU3HAHWH JBMKMMOW BEIH OCCXO3SHHOH W IpHU3HAHHH
MpaBa MYHUIUIATFHOW COOCTBEHHOCTH Ha OECXO3SHHYIO HEIBHKH-
MYIO Belllb;

— 0 BOCCTAHOBJICHHU TpaB MO yTPadyeHHBIM I[EHHBIM Oymaram
Ha TPEIbSIBUTENS WU OPIEPHBIM IIEHHBIM OyMaram (BBI3BIBHOE IIPO-
H3BOJICTBO);

— 0 TMPUHYIUTETHFHOW TOCHMUTAIN3AINN TPOKJaHUHA B TICHXH-
aTPUYECKUH CTAIMOHAP W MPUHYIUTEIFHOM MCUXUATPUIECKOM OCBH-
JIETeIILCTBOBAHUU;

— 0 BHECEHHWW WCHpPAaBICHWNA WM W3MEHEHWH B 3alCH aKTOB
TPaXXTAHCKOTO COCTOSHUS;

— 0 3asBJCHHUAM O COBEPIICHHBIX HOTAPUAIBHBIX JEHCTBUIX
i 00 0TKa3e B MX COBEPIICHUM;

— 10 3asBIICHUSIM O BOCCTaHOBJICHHH YTPaue€HHOI'O CyJAeOHOTO
MTPOM3BO/ICTBA.

Jema ocoboro mpou3BOJCTBA CyZ pacCMaTPUBAET C Y4aCTHEM
3asBUTENIEN M JPYrMX 3aMHTEPECOBAaHHBIX JHI. B ciiyyae ecnu npu
1ojiaye 3asBJICHUS WM PACCMOTPEHUM JIeNIa B MOPSIIKE 0CO00ro mpo-
W3BOJICTBA YCTAHABJIMBACTCS HAJIWYUE CIOpa O IMpaBe, IMOJBEIOM-
CTBEHHOI'O CyJly, CyJl BBIHOCUT OIpEJCICHHE 00 OCTABJICHUM 3asiBIIC-
HUs 0e3 pacCMOTpEHHs], B KOTOPOM pazbsICHSET 3asBUTEIIO U APYTUM
3aMHTEPECOBAHHBIM JIMI[AM MX IIPAaBO Pa3pelInTh CIIOP B MOPSAIKE HUC-
KOBOT'O ITPOM3BOJICTBA.

IIpouzsoocmeo no deram ¢ yuacmuem unocmpannvix auy. Oco-
OeHHOCTh TIOJJOOHOTO BHWIA CYAOIPOHW3BOACTBA 3aKIIIOYACTCS B TOM,
YTO OJHOHN M3 CTOPOH TPaKIAHCKOTO TPOIECCa BHICTyIAeT HHOCTPAH-
HOE NUIO (TpaKIaHWH WIIM OpraHu3anus). B paMkax maHHOTO BHAA
CyIOTIPOU3BOJICTBA OCYIIIECTBIBIETCS] TAKXKE MPU3HAHKUE PEIICHUH Cy-
JIOB WHOCTPAHHOTO TOCYAAapCTBa, YTO O3HAYAET MPHUIAHHE STUM pe-
[IEHUSIM TaKOH Ke IOpI/I,ZII/I‘IeCKOI\/'I CUJIbl, KaKyr0 UMCIOT BCTYIIMBIIUEC
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B 3aKOHHYIO CHJIy pEIICHHUsS COOCTBEHHBIX CYJIOB, OHH 0053aTEIbHBI
JUTSL TOJDKHOCTHBIX JIWIT M OPTaHOB TOCYIApPCTBECHHOM BIIACTH, TPU3HA-
HUE pelleHNs — HeOOXOJUMOE YCIIOBHE €r0 MPUHYAUTEIEHOTO UCTION-
HEeHHs. PerieHusi HHOCTPaHHBIX CYIOB MPU3HAIOTCS W HCIOTHSIOTCS,
€CIIH 3TO MPEAYCMOTPEHO MEXTyHAPOIHBIMHU JIOTOBOPAMH.

Ilpoussoocmeo no denam 06 ocnapusanuu peulenuii mpemeii-
CKUX Y008, NPOU3BOOCMBO NO OeldM O 8bl0aue UCTIOTHUMELbHBIX IU-
CMO8 HA NPUHYOUMENbHOe UCHOTHEHUE PeuleHUll MPEemelicKux cy0os.
CoriacHo MUCHbMEHHOMY COTJIAIIIEHUIO CTOPOH CIIOP O MpPaBe MOXHO
nepeaaTh Ha pACCMOTPEHUE TPETEHCKOro cya.

Koucrutynuss PO He OTHOCHUT TpeTeiiCKHE CyAbl K CHCTEME
TOCYJAPCTBEHHBIX CYIOB. DTO JIOTOBOPHBIC CYJbl, B KOTOPBIX OTCYT-
CTBYIOT AamnelUIAIMOHHAS, KacCal[MOHHAs, HaJ30pHAas WHCTAHIIWY,
B CBSI3U C YEM pEIliEHHE TPETEHUCKOTO CYa MOXKET ObITh 00XKATOBAHO
B pallOHHOM CyJie, Ha TEPPUTOPHU KOTOPOTro OBLIO MPUHSITO PEHICHUE
Tpeteiickoro cynga. Kpome Toro, Tpereiickue cyabl Kak Herocyuap-
CTBCHHBIC CYJbl HE MMCIOT MpaBa Ha BbIIAYY HMCIOJIHUTEIBHBIX JIH-
CTOB Ha MPHUHYAUTEIHHOE B3BICKAHHE, MOITOMY pPaHOHHBIA CyJ IO
X0JIaTaliCTBY CTOPOHBI — B3BICKATEN sl BIPABE BHIIATh WUCIIOJHUTEIh-
HBI JIUCT, KOTOPBIA B3BICKATENb IMEPEAaeT MPUCTABY-UCTIOTHUTEIIO
JUTSI IPUHYAUTEIBHOTO UCIIOJIHEHUS PEIICHUS TPETEHCKOTO Cy1a.

IIpoussoocmeo, cesa3annoe ¢ UCNOAHEHUEM CYOeOHbIX Nnocma-
HOGIeHUll, PACCMaTPUBAIOT TAKXKe KaK CTA/INIO TPAKIAAHCKOTO MpoIiec-
ca, KpOM€ TOTOo, B TOCIEIHEEe BpeMs 3HAUYUTEIHHO BBIPOCIIO YHCIIO
CTOPOHHUKOB TEOPUU O TOM, YTO HUCIIOJHUTEIBLHOE POU3BOJICTBO 5B-
JIAETCSl CaMOCTOATENIbHOW oTpaciibio mpasa. [lpencraBnsercs, eciu
paccMaTpuBaTh MCIOJHUTEIHHOE MPOM3BOJICTBO KaK OJMH U3 BUJOB
CYJIOIIPOM3BOJICTBA, TO €r0 MOXXKHO OXapaKTepU30BaTh KaK COBOKYII-
HOCTh JIEHCTBUH U MOPAIOK WX COBEPIICHHS CyIcOHBIMU IPUCTABAMH —
WCTIOJIHUTE/ISIMH, JIMI[AMHU, YYACTBYIOIIMMHU B MCIIOJHUTEILHOM IPOM3-
BOJICTBE, CYJaMH 110 MPUHYAUTEIbHON peain3aliu Cy1eOHbIX aKTOB.

IIpouzso0cmeo no paccmompenuto 3asA61eHUll 0 NPUCYHCOeHUU
KOMNEHCayuu 3a HapyweHue npasa Ha cyOOnpou3goo0Cmeo 6 pazym-
HbLL CPOK UNU NPABA HA UCNOJHEHUEe CYOeOH020 NOCMAHOGIEHUS 8 Pa-
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3yMHbIN cpoK. PazyMHBIM CPOK CyJONPOU3BOACTBA — ATO JIOTHYECKHU
00OCHOBAaHHBI M HE MPOTHBOpEYalInii OyKBE M CMBICIY IPOLECCY-
IBHOTO 3aKOHA IEPHOJA BPEMEHHM, B TE€UEHHE KOTOPOro CyA 00s13aH
paccMOTpeTh TPaKAAHCKOE [EN0 IO CYIIECTBY, a KOMIIETEHTHBIC
OpraHel — O0ECHEYUTh NPUHYAUTEIHHOE HCIIOJIHEHHE BCTYIUBILEIO
B 3aKOHHYIO CHJIy CyleOHOro akra. B ciydae HapymieHns: yKa3aHHOTO
PasyMHOI'O CpOKa CyIOM JIHOO MPUCTaBaAMU-UCIIOIHUTEISIMH IO 3asIB-
JICHHUIO JIMLA, TI0JIAaralolliero, YTo ero nNpaBo HapyIIEHO, Cy A NPUHUMA-
€T peLlIeHNE O IPUCY>KICHUN KOMIICHCALIH.

KoHTposibHBIE BONIPOCHI

1. [IpaBo Ha cyeOHYIO 3aIUTY: TIOHATHE U COIEPIKaHUE.

2. TloHsTHE Trpa’kJaHCKOTO CyIONpPOHM3BOJCTBa (Tpolecca) U
€ro 3aJauu.

3. I'paxxmaHckas mporeccyaibHas popMa OCyIIeCTBICHUS Mpa-
BOCYZIUS: CYIIHOCTh, OCHOBHbIE YEPTHI U 3HAUCHHE.

4. l'apanTrn Cy1eOHOM 3aIUTHI.

5. Craguu rpakgaHCKOro mpouecca.

6. Busl rpak 1TaHCKOTO CyIOIPOU3BOJICTBA.

§ 3.4. OOpameHus: rpaxIaH
KAaK MeXaHU3M rocy1apcTBEHHOI0 HHCTUTYTA
BHeCY/1e0HOIi 3aIMThI MPAB YeJI0BeKa U rPaKIaHUHA

BuecyneOHas 3amuTa npaB 4ejIOBEKa W IpaxkJIaHUHA B COBpe-
MeHHOM Poccun npezncrasiser coboii cucteMy, KOTopasi IpoAoIDKaeT
COBEPILEHCTBOBATLCSI M JIONOJHATHCS HOBBIMH MEXaHHU3MaMU U
yJacTHUKaMu. Ee MOKHO NpeACcTaBUTh B BUJE OPTaHOB BIACTH: 3aKO-
HoJaTelbHbIe (TpeiCTaBUTENIbHBIE) (peepabHOr0, PpETHOHAIBHOTO U
MYHHUIMIIAIBHOTO YPOBHEH, pa3jiM4yHble HWCIOJHUTEIbHBIE OPraHbl
(MMHHUCTEPCTBA, BEJIOMCTBA, KOMHUTETHI, CIYXObl M JAp.), KOTOpBIE
TaKKe MOAPA3JEIAI0TCA Ha TPU ypoBHs. OTAEIBHO MOXHO BBIJIEIHUTh
CUCTEMY IPOKYpaTypBHI.
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Kpome Toro, Bompocamu BHECYAeOHOI 3aIIWTHI 3aHUMAIOTCS
YIIOJIHOMOYEHHBIE 10 IPaBaM YeJloBeKa:

— 001Ieit KOMIEeTeHINH:

— YTI0JTHOMOYEHHBIH 110 TpaBaM dYelioBeka B PD (manee —
YIIOTHOMOYECHHBIN);
— YIIOTHOMOYEHHBIH 110 TpaBaM 4YeloBeka B cyonrekTe PD;

— CTIeUUabHON HAampaBIEHHOCTH WIH KaTerOpuH TpakIaH
(ynonHoMoYeHHBIE MO mpaBaM peOeHKa, 10 MpaBaM NpeANnpHHAMA-
TEJS U JIp.).

MexaHu3M 3alidThl NPaB MOXKET OBITh pEaju30BaH IIyTeM
HamnpaBleHUs] OOpalieHnii Win XKamod B aJpec COOTBETCTBYIOIIETO
OpraHa BJIacTU WM JOJDKHOCTHOTO JIMLIA.

Bomnpockl koMMyHHKaluK OOIIECTBA W TOCYIAPCTBEHHOTO arl-
napaTa BCer/ia UMenn OOJIbIlIoe, MHOT/IA )KU3HEHHO BAXKHOE 3HAUCHHE
Kak JJIs OJHUX, TaK U JJIs Apyrux. B Hacrosiee Bpems ux nepeole-
HUTHb OYEHb CIOXKHO: M3MEHWINCh CKOPOCThb, (opMa Iepenayd HH-
(dopmaru, ee reorpadus, TOCIEICTBUS.

OO0patumcs K Bonpocam oOMeHa WHPOpMAIIHEH ¢ TOUYKH 3pEHUS
ImpaBa W IIPABOBLIX HOCHCHCTBHﬁ, T. €. BJIMAHHUA Ha O6HICCTB€HHI)I€
OTHOIICHUS.

B Poccun, 3apopuBmimck B (GopMe 4YeNOOWUTHBIX, 1O OICHKE
CHEeUUAINCTOB, B XV B., ’Kajo0a cTaja I0pUIN3UPOBATHCS, HHCTUTYT
KaJIOOB! MOYYHJI ITO3TAITHOE PAa3BUTHE, U MHOTHE 3JIEMEHTHI, IIpeTep-
TIEB SBOJIIOIHIO, IPUCYTCTBYIOT B COBPEMEHHOM 3aKOHOaTENbCTBE %,
K umcny Takux 21eMEHTOB MOXXHO OTHECTH pasTrpaHHYeHHE Kajo0
aIMUHUCTPATUBHBIX, CYNEOHBIX M TMPOYHUX OOpaIeHHUH, TO0JBEIOM-
CTBCHHOCTBH PAaCCMOTPCHUA B 3aBUCUMOCTH OT COACPIKaHUA U IOBTOP-
HOCTH, CaMOCTOSITENBHOCTh CyJeOHOro M aAMHUHUCTPAaTUBHOTO pac-
CMOTpEHUs, MepeueHb oOpameHuit (xaio0), He MOMIeKAIUX pac-
CMOTpPEHHIO, BCEOOIMII XapaKkTep mpasa *ajoObl, IPaBoO MMOAAYH Ka-

108 Xaeanoea H.A. Hanorosas xajo0ba: cpaBHUTEIbHO-IIPABOBOE HUCCIEA0BAHUE / MO
pen. U.U. Kyueposa. M.: FOpucnpynennus, 2013. 184 c.
163



JOOBI JINYHO W OIOCPEIOBAaHHO (IO TOYTE), YCTHAs M MHUChMEHHAsS
(opma xanobsl, 6€3803ME3HOCTE OOpaMIEHHs C Kano6oi u T. 1.1%°
Ocoboe BHMUMaHHUE elle Npu Mojade YeJTOOMTHBIX YAETSIOCH
MHIVBHAYAIH3AMH POLICHHUS: «BCAKas MOAava MPOLICHUH W XO-
JaTalCTB 3a MOAMKCHI0 MHOTUX, HE OT UMEHH «00IIecTBay», «cobpa-
HUS», BOOOIIE HE OT MMEHH IOPHIMYECKOTrO JIHMIA, PacCMaTpUBaIach
KaK «IIpOLICHUE, TN IOHOCOM, WJIM 3arOBOPOM, HJIM CKOIIOM YYHUHEH-
HOE», W 3allpeIlanach YCTaBOM O TPEAYNPEeKACHUH U IPECCUCHUU
npectymienuii ([Tonoxenue ot 14 dpespans 1861 r., cr. 51)°,
Heckonbko panee mennsiM yka3om Mmneparopa Iletpa I ot 5
HOs10ps1 1723 1. «O dhopme cyma» ObIT yTOUHEH MPOIIECC MOJAYH UCKA,
KOTOpBI cTan Oojee (opMann3oBaHHBIM (BBeleHa (opMma Moaadu
NPOIIEHUH, K YeTOOUTHON MpPEbsBIsieTCs TpeOOBAaHHE KPATKOCTH U
uerkocTu), TIpu 5TOM sipue MPOSABUIIKCH COCTA3ATENLHBIE OCHOBBI
nokaszbiBanus. CyaeOHOe CIeCTBUE BEIOCh MO KaXKIOMY MyHKTY 4e-
nobutHoi. OTBETYHMKY BMEHSJIOCH B 00S3aHHOCTD J]aTh OTBET MO Kax-
JOMY TYHKTY oTHenbHO. OTBET Ha 4eI0OUTHYIO 3ampenanoch 1aBath
B nucbMeHHOH (opme. [loce «OUHIEeHHsT» OJHOTO IMyHKTa Tepexo-
JMJIM KO BTOPOMY, TpeTbeMy U T. 1. (cT. 3). JlokazarenbcTBa mpen-
CTaBJBUIMCh CTOPOHAMH I10 KKIOMY IMYHKTY KaJoObl CHadaya HCT-
IIOM, 3aT€M OTBETUYMKOM. YemoOuTumk ObLT 00s13aH cOOpaTh Bce HEOO-
XOAMMBIE Oymarm 110 Hayajga cyneOHoro pasOupaTenbcTBa.
OtBeT4HK B 000 MOMEHT CyIeOHOrO CIEICTBHS MOT XOJaTai-
CTBOBAaTh O NMPHOOLIEHUH K JeNy CyJeOHBIX J0Ka3aTenbCTB. B aTOM
cllyyae HCTILy NMPEJOCTaBISUIOCH BpeMs, HEOOXOIUMOE Ul MOMCKa

JIOKYMEHTOB?,

199 Byoapuna B.A. AIMUHWCTpaTHBHas *ano0a: MaTEpHANBHOE W TPOIECCYATBHOE
MPaBOBOE HCCIIEI0BAHME: JHC. ... KaHA. Iopua. HayK. Boponex, 2007. C. 34.
10 Stumamun K. Ponb 4enoOuTHit M 3eMCKUX COGOPOB B yNpaBleHHH MOCKOBCKOTO
rocynapctsa. Pocros u//1, 1905. C. 4.
1 'askoea M.E. TIpuMeHeHHE €BPOTIEHCKMX CTAHIAPTOB OTIIPABJIEHUS NPABOCY AU
B POCCHICKOM apOuTpaxkHOM Iiporiecce: MoHorpadust. M.: U3uCIl, Aukr, 2012. 200 c.
12 Kypc nokasatenscTBeHHOro mpapa: ['paxaaHcKuii mporecc. ApOUTpaskHbLA mporece.
AnvuHancTpaTtUBHOE cynonpon3BoacTBo / C.@. Aganacves, O.B. baynun, U.H. Jlykos-
Hosa U 1p.; ol pen. M.A. @okunotl. 2-¢ u31., nepepad. u mgom. M.: Craryt, 2019.
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ITomo6ubIe YemoOWTHBIE HE BCETAa JOCTHTanH Ienu. Bmecte
C TeM OHH OBUIH MPOIYKTOM TOW «3aKBACKW» IMOIJIMHHOTO MPaBa, KO-
Topass Opoauia B OOINECTBEHHOM CO3HAHWU CJIABSIH U BO MHOTOM
OTIpefieNisiia pa3BUTHE OOBIYAaeB, 3aKOHOMATENHCTBA M MPAKTUKH €ro
npuMeHeHus 3,

3asiBiieHus, KaI0Obl U WHBIE 00paImeHus] — 3TO BaKHBIE HCTOY-
HUKWA WH(POpPMAIMK O HApYIICHUSX 3aKOHOB, UX XapakKTepe, pacrpo-
CTpaHEHUH, TTOBTOPSIEMOCTH M MHBIX XapakTepucTtukax. OHU B code-
TaHUU C APYTHMH JAHHBIMH TO3BOJISIIOT ONEPATHUBHO pearupoBaTh HA
HapylIeHus IpaB U cBOOO YellOBeKa U TPakIaHUHA, 3aKOHHOCTH H3-
JlaBaeMbIX BEJJOMCTBAMH U OpraHaMU yIPaBIICHUS HOPMATHUBHBIX Mpa-
BOBBIX aKTOB, Ha MHBIC HAPYIIICHUS.

OnHMM U3 OCHOBHBIX CPEICTB KOMMYHHKAIIMM OOIINECTBa U
rocyJapcTBa, IpHU 3TOM HAJICTICHHBIM U BIIACTHBIMH IOJTHOMOYHSIMH,
3a4acTyl0 3aMCHSIOIIMM WU CIOCOOHBIM IMPHUBJICYh K BOIPOCAM
YCTaHOBJICHUs (BOCCTAHOBJICHHUS) MPABOIOPSAKA CyJICOHBIC OPIaHbI,
SIBJISIACH M MPOJOJDKAET OBITh TaKOBOM Mpokyparypa. Tak, B Hauaye
¢dopmupoBanusi CoBeTCKOro rocyaapctsa, B 1920-¢ ronpl, B oTiIu4ne
OT psiia JACCATHIICTUN MadbHEHIIEro pa3BUTHS CTPAHBI, OPraHbl MPO-
kypatypsl PCOCP craBuinm mepex coGoil 3amady OBITh «Omike K
HACEIJICHUIO», UCTONB3Ys JUIsl 3TOro pa3nuyHble ¢opmbl. CBOIO jaes-
TEIBHOCTh HA MECTaX MPOKYPOPHI, KaK MPaBUIIO, HAYMHAIHN C ITOMe-
nieHns OOBSBJICHHUI B MECTHBIX Ta3eTax. B HUX yKaspIBAIHChH 3a7adu
MPOKYpPAaTyphl, COCTaB PaOOTHUKOB, CIYKEOHBIH ajpec, MOPSIOK ITO0-
Jlaud ¥ TIpreMa xano0 W 3asBICHUI Ha He3aKOHHBIC JCWCTBUS Opra-
HOB BIIACTH M JIOJDKHOCTHBIX nuil. Kak ormedan «ExeHenensHUK co-
BETCKOHM FOCTHIIMWY, TIOKa3aTeNeM OOINBIION MOMyISPHOCTH MPOKypa-
Typhl y HAacCeNeHHs CIyXaT IUQPHI, XapakTepusyrole padboTy 1o

pueMy Xkano0 Ha JISHCTBHS aIMUHUCTPATHBHBIX OPraHoB 4,

113 CpaBHuTENbHOE MPaBOBE/EHNE: HAMOHATBHBIE MpaBoBkie cuctembl / U.C. Bra-
cos, B.U. Jlagpumckuii, O.A. Makapenxo n ap.; nox pen. B.A. ﬂa(])umcxoeo. M.:
M3uCIl, KOHTPAKT, 2012. T. 1. [IpaBoBsle cuctems! Bocrounoit EBporsl.

114 Beccapabos B.I'., Kawaes K.A. 3amura poccuiickoil POKypaTypoil Tmpas U CBO-

0ox yenoBeka u rpaxaanuHa. M.: ['oponerr, 2007.
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[IpaBo Ha oOparieHue — BechbMa JEHCTBEHHOE U BAXKHOE CPE-
CTBO 3allIUTHI TpaKAaHaMH cBoMX mpaB. OOparieHus rpaxaad (3asB-
JIeHUs, )KaJI00bl ¥ NPEAJIOKEHHUS) — 3TO KaHall HHPOPMUPOBAHHUS Bila-
CTel, UCTOYHUK WHPOPMAIH, HEOOXOIUMOHN JJIsi OMEPaTUBHOTO pe-
IIEHUS BaYKHBIX BOIIPOCOB.

CoBpeMeHHas poccHiickasi KOHCTUTYLIMOHHAs HOpMa O TOM, 4TO
rpaxxnane Poccutickoit denepannu UMEIOT TIPaBO 0OpaIaThCs JIHIHO,
a TaKKe HampaBlsTh MHAWBUAYaIbHBIE M KOJJICKTHBHBIC OOpaIleHus
B TOCYIapCTBEHHbIE OPraHbl U OpraHbl MECTHOTO CaMOYIIPABICHHUS
(ct. 33 Koncruryuun P®) crana Bo3MOXKHON HITH SIBISIETCS pe3yJibTa-
TOM OCMBICJICHUS, IPUMEHEHHS K ceOe, CBOMM IPaBOBBIM, ITOJIUTHYE-
CKHM, KyJIbTYPHBIM peasusiM B KaXKJI0M F'OCYAapCTBE TEX OPHUEHTUPOB,
KOTOpbIE B CBOE BPEMs BIIEPBbIC MOSBISUIUCH B OQHUIMATIBHBIX JAOKY-
MeHTax. Hanpumep, Bo dpaniy3ckoii [lexnapaiuu npaB 4elioBeKa U
rpaxaaanHa 1789 roma cr. 15 ompenenser mpaBo oOmecTBa 3armpa-
[IMBaTh OTYET Y BCEX «ITyOJIMYHBIX arecHTOB CBOCH aJMHUHUCTPALIANY,
T. €. JOJDKHOCTHBIX JIML, IpeAcTaBUTENel opranos Biacty. [Ipu 3Tom
HaJI0 UMETh B BUJLY, YTO TeKCT (paHiry3ckoii Jlekinapanuu (a oHa B TO
BpeMs Oblla HE OAMHOKA, TOCTATOYHO BCIIOMHUTH Jlekiapanuio Hesa-
Bucumoctu 1776 rona, bumis o mpasax 1789 roga CHIA — 310, Kak u
MHOTHE MBICIIH, UJEH, OTKPBITHUS, MOSBIAIONINECS B UCTOPHH YeJIOBE-
YecTBa OJHOBPEMEHHO B PAa3HBIX yMax M reorpa)MuecKux TOUYKax,
HE3aBHCUMO JIPYT OT JIpyra WJIW 3alMCTBOBAHHO, SBJISIOTCS MPOAYK-
TOM 3BOJIIOLIMH), IOMUMO TOTO, YTO OH SIBJISIETCSI COCTABHOM YacThIO
coBpeMeHHOU (paHiry3ckoii KoHCTUTYIIMH, BOCIIPOU3BOAMTCS B TOU
WIA WHOW CTENeHW O(QUIMAIbHBIMH KaK MEXIYyHAapOIHBIMH, TaK U
JIOKyMEHTaMH MHOTHUX JApYyrux rocyaapcts. Hanpumep, Koncturyuus
P® BoCTIpOM3BOIUT B TOW WIIM MHOHN CTENEHU (HEKOTOPHIE JTOCIOBHO)
Bce 17 crareit Jlexmaparum.

[opsimok mpaBa rpakiaH Ha oOpalleHne, 3aKperyIeHHOro B CT. 33
Koncrutynun P®, perymupyercs @enepanbHbIM 3aKOHOM  OT
02.05.2006 Ne 59-@3 «O nopsike paccMOTpeHHsT OOpallleHUui rpakJaH
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Poccuiickoit eneparmn»'’® (nanee — ®@3 Ne 59-D3), KOTOPHIM Hpey-
CMOTpEHa BO3MOXKHOCTH HAmNpaBJIeHHUS OOpaIeHHs B IHCHMEHHOM,
ycTHOH ¢opme miu B (hopMme 3MEeKTPOHHOTO JoKyMeHTa. OOparienne
B (hopMe SIEKTPOHHOTO IOKyMEHTa — Bce Ooiee BocTpeOOBaHHAS,
HO ellle HeJOCTATOYHO YpEeTryJIHpOBaHHAS NEHCTBYIOIINM 3aKOHOA-
TETHLCTBOM (popMa OOpaIIeHus, 9TO MPUBOANUT K TIPOOJIeMaM B peau-
3allUM IpaBa rpaxaad Ha oOpamenuel!®, Hampumep, cokHOCTH, CBS-
3aHHBIE C BOIIPOCOM 00 OOSI3aHHOCTH CO3JAHHS CaiiTa COOTBETCTBYIO-
IeT0 TOCYAapCTBEHHOTO OpraHa WIIM OpraHa MECTHOTO CaMOyTIpaBiIe-
HUS ¢ HEOOXOIMMOW MH(pOpPMAIHEN, B TOM YHCIIE aJiPecOM 3JIEKTPOH-
HOW TOYTHI [T HampaBieHus oOpariernidt, ®@3 Ne 59-03 ue perymnu-
pyeT. DTOT BOIpPOC YACTHUYHO perynupyer denepanbHbll 3aKOH OT
09.02.2009 Ne 8-®3 «O06 obecneyeHnn nocTyna K HHGOpMAIHU
0 JCATCIBHOCTU I'OCYJApPCTBCHHBIX OpPraHoOB U OpraHoB MECTHOI'O CaMO-
yrpasinerus»'l’ (nanee — @3 Ne 8-D3), B KOTOPOM YKa3aHO, YTO B CIIy-
Yae, ecJIM OpraH MECTHOTO CaMOYTIPaBIICHHs HE UMEET BO3MOXKHOCTH
pa3Meniath UHPOPMAIMIO O CBOEH NEATSIILHOCTH B ceTu MHTepHeT,
9Ta WHpOpMANUS MOXKET Pa3MelaThCsl Ha OQHIATBHOM CalTe COOT-
BETCTBYIOILIETO MYHHUIIMTIAJIBHOTO paifoHa, TOPOJICKOTO OKpyTra ¢ BHYT-
PHUTOPOJICKUM JIeTIeHueM WiH cyObekta Dejiepalinil, HO HE ONpeaesi-
€T MPHUYUH, M0 KOTOPBIM CO3JaHHe COOCTBEHHOTO caiiTa W pa3Melle-
HUE Ha HEM I/IH(bOpMaIH/II/I MOXKET 6])ITI) IMPU3HAaHO HCBO3MOXXHBIM.
®3 Ne 8-D3, Tak ke kak u D3 Ne 59-D3, He gaeT oTBeTa Ha BOMPOC,
BO3MOXKHA JIM I[0Jladya OOpalleHUs] uepe3 CalT BBIIIECTOSIIETO
oprana®'®,

HecMoTps Ha TO, 4TO B HEKOTOPHIX PErilaMEeHTaX He COJACPIKUT-
Csl OZIHO3HAYHOTO YKa3aHHWS Ha TO, YTO OOpalIeHUs IPaXJaH MOTYT
HaIlpaBJIATLECA HCKIOYHUTCIIBHO IMOCPEACTBOM TaK HA3bIBAEMBIX HWH-
TCPHET-IPUEMHBIX WJIMW J3JICKTPOHHBIX CEPBUCOB, Ha caiTe MHOTHX

115 Poccmiickas raszera. 05.05.2006. Ne 95.

116 Buiganvyesa C.I'. 3amuTa opraHaMu MpOKYpaTyphl MpaBa TPaXK/aH Ha 0OpalieHne
B opMe >IIeKTPOHHOTO HOKyMeHTa // 3akoHHOCTB. 2019. Ne 12. C. 25-30.

17 Poccniickas rasera. Ne 25. 13.02.2009.

18 Buisansyesa C.I. Yka3. cou.
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TOCY/IapCTBEHHBIX OPraHOB HE YKa3aH aapec dJIEKTPOHHOHN MOYTHI, IO
KOTOPOMY TpaKJaHMH MOXKET HAIpaBUTh CBOe oOparieHue. Takoi
MOXO0J] K T0JIa4e AIIEKTPOHHBIX 00paIieHnii HEKOTOPhIE aBTOPHI OIle-
HUBAIOT KaK CO3MAIOMHMKA 3asgBHTEISIM Tpobiemsbl. Tak, HEKOTOphIe
CalTBl TOCYIapCTBEHHBIX OPTaHOB OTPAaHUYHMBAIOT pa3Mephl cOOOIIe-
Hus 10 2 000—4 000 3HakoB. 91O 0K0j0 1—1,5 CTpaHUIBI IEYATHOIO
TekcTta. B paMkax maHHOTO 00BEMa JalleKo HE BCET/Ia MOXHO H3IIO-
JKUTh CyTh OOpamieHusi, 0COOEHHO €CITi B OOpAaIlleHHH MPUBOAATCS
Ha3BaHUS U TIOJOXEHHS 00KaTyeMBIX 3asBUTEIIEM HOPMATHBHBIX aK-
TOB M BBIHECEHHBIX OpraHAMH PEIICHWH, a TakXe eCcIH OOpalleHue
KOJUICKTHBHOE M B HEM MEPEUHCIIAIOTCS 3asBMTENH ¢ aapecamu ®.
Takoe orpaHmueHHe OOBACHIETCS «TEXHUYESCKHUMH MPHYUHAMIY», HO
OHO K€ MOXKET OrpaHMYHMBaTh U BO3MOXKHOCTH 3JI0YIOTPEOJICHUH CO
CTOPOHBI 3asBUTENICH, B IPOTUBHOM ClTydae HEOTPaHUUYEHHOCTh MOJa-
4y Kajo0 ¥ UX 00BEMOB, a TAKXKE JIETKOCTh MX MOATOTOBKH M pac-
CBUIKH CIOCOOHO TMapalu30BaTh WU CYIIECTBEHHO YCIOXKHUTDH Jes-
TEJILHOCTh OPTaHOB BJIACTH, OOS3aHHBIX WX PACCMATPHBATH M MPUHU-
MaTh yNpaBJIeHYECKHE PEIICHUS.

Juist orpaHruYeHHUs BO3MOXKHOCTEH 3I0YNOTPEOICHUS TPAaBOM B
®3 Ne 59-®3 ycTaHOBJIEHBI HOPMBI O TOM, YTO B CiIy4ae, €CIU B
MUCEMEHHOM OOpallleHny He YKazaHbl (paMuIns TpaKIaHUHA, HaIlpa-
BUBIIETO OOpalieHue, WM TOYTOBBIM ajpec, M0 KOTOPOMY JIOJIKEH
ObITh HampasieH oTBeT (4. 1 ¢T. 11), TeKCT MUChbMEHHOTO O0paIieHHs
He mojaetcs npouTeHuio (4. 4 ct. 11), B KOTOpOM coaepkarcs He-
[EH3YPHBIE JTHOO OCKOPOHTENbHBIC BBIPAKEHHS, YIPO3bI KU3HH, 3710-
POBBIO 1 UMYILIECTBY JOJHKHOCTHOTO JIMIIA, & TAKXKE YICHOB €r0 CEMbU
(a. 3 ct. 11), ecnmu TEKCT MUCHMEHHOTO OOpAICHUS HE TO3BOJISIET
ONPEACIUTh CyTh TNPEAJIOKCHUS, 3asBJICHUS WK KanoObl (4. 4.1),
OTBET Ha OOpalleHHWe He JaeTcss WM MOXXeT He JaBaTbci. Eciun
B IIMICHMEHHOM OOpalleHN TPa)KIaHWHA COJICPKUTCS BOIIPOC, HA KO-
TOPBIA €My HEOJHOKPATHO JaBajHCh IMUCbMEHHBIC OTBETHI 1O CYIIe-
CTBY B CBSI3M C PaHEE HAlpaBJIIEeMBIMH OOpAIlEHUSMHU, U TIPH 3TOM

19 Buisansyesa C.I. Yka3. cou.
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B OOpallleHNH HE NPHUBOAATCS HOBBIE ITOBOABI MJIM OOCTOSITENBLCTBA,
PYKOBOJUTENb I'OCYAAPCTBEHHOI'O OpraHa WM OpraHa MECTHOrO ca-
MOYIPaBJIEHUs, AOJDKHOCTHOE JMLO JHOO YIOJIHOMOYEHHOE Ha TO
JMLO BOpaBe MPUHATH PEIIeHHE O 0€30CHOBATEIBEHOCTH OYEPEIHOTO
oOpalieHus: ¥ NPeKpaLIeHuH IePENUCKU ¢ TPAKIAHUHOM 10 TaHHOMY
Borpocy. O TaHHOM PELICHUH YBEIOMIIIETCS! IPaKIaHUH, HAIlPABUB-
it ooparenwue (4. 5 cr. 11).

Paccmotpenne xano0, oOpareHnii MOXKET MPOU3BOAUTHCS KaK
OTIENbHBIMH OpraHaMM BJIACTH (ZOJKHOCTHBIMH JIMIIAMH), TaK M IO-
CPEICTBOM CHELMAIBHBIX MPOLERyp MX paccMoTpenus. Hampumep, B
COBPEMEHHOM POCCHHCKOM 3aKOHOIATEIbCTBE y JEIMyTaTa OTCYTCTBY-
eT 00s3aHHOCTh paboTaTh ¢ OOpaIIeHusAMN HeuzOupareneid (KUTes-
MU JIPYTHX TEPPUTOPUH, MHOCTPAHHBIMH Tpa)KIaHaMH, JIMLIaMU Oe3
rpaXJaHCTBA, TPAXKIAaHAMU, HAXOASLIMMUCS B MECTax JIMIICHUS CBO-
0O0/IBI TIO IPUTOBOPY Cy/Ia), TAK KaK B COOTBETCTBUU C 4. 1 cT. 8 Dexe-
panbHOTO 3aKoHa Ne 3-®3 nemyrat ['ocymapctBennoit J[ymbl, Bxo-
JUBILUI B Ka4eCTBE KaHAWAATa B PETHOHAJIBHYIO IPYIIY KaHIUIATOB
(denepanabHOro CIMCKa KaHIUIATOB, MOJAEPKUBACT CB3b C M30Mpa-
TEJIIMU Ha TEPPUTOPUH, KOTOPOH COOTBETCTBOBAJIA 3TA PErHOHATIbHAS
rpymnia KaHguaaToB (TO €cTh C W30HMpareinsiMd B COOTBETCTBYIOLIEM
cyonsekte Poccuiickoit denepaiui, B COOTBETCTBYIOIIEH TpyIime
cyonexToB Poccuiickoit @enepanyy WM Ha YaCTH TEPPUTOPUU CYOb-
exta Poccuiickoit ®eneparun). Jlemyrar ['ocynapctBeHHoi Jlymbl,
M30paHHBIA IO OJIHOMAaHJaTHOMY H30UpaTeNbHOMY OKPYTY, HOJJIEp-

JKUBAET CBSA3b C M30MpaTeNsMM CBOEro okpyra'?’

. OtcyrcTBHE 10OpH-
JINYECKON OTBETCTBEHHOCTH y JienyTaToB ['ocynapctBeHHOM [Jymbl 10
HEJIaBHETO BPEMEHHU MPHUBOAMIO K HEPACCMOTPEHHUIO OOpaIleHM JTH-
00 QopmanbHOMYy HX paccMoTpenuto. OmHako denepalbHBIM 3aKO-
HOM «O BHEeceHHH HW3MEHEHUH B cTaThio 4 demepallbHOTO 3aKOHA
«O craryce unena Coseta @enepanuu U cTaTyce Aemyrarta [ ocynap-
ctBenHol Jymer @enepansaoro Cobpanust Poccuiickoii deneparinny

ot 03.05.2016 Ne 140-®3 Obiia BBeJeHA Topasno Ooiee CyIeCTBEH-

120 Cmenxun C.I1. OcoGEHHOCTH paccMOTpeHHs obpameHuil rpaxaan B [ocymap-

crBeHHOH [lyme // KoHcTuTymonHoe 1 MyHummmnansHoe mpaso. 2019. Ne 11. C. 57-61.
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Has OTBETCTBEHHOCTH JEMyTaTa 3a HEPACCMOTPEHHe OOpaIleHus
B TPHILIATHIHEBHBINA CPOK — IIPEKPAIEHHE TOJHOMOYMH 110 MHHIIHA-
THBE (QPAKIIMA W B COOTBETCTBHH C peIIeHHEM (TIOCTaHOBJICHUEM)
T'ocynapctBenHoi [JyMmsl.

HekoTopble MCCIEN0BATENN PACCMATPUBAEMBIX BOIPOCOB OT-
MEYAIOT BAKHOCTh M TMOJE3HOCTh Pa3OMpaTeNbcTBa aJMUHUCTPATHB-
HBIX CIOPOB C HCIIOJNB30BAHHEM IIPEIABAPHTEIBHBIX, TOCYIEOHBIX
npouenyp*?. YkaspiBaeTcs, 4To Ipoueaypa oOpalieHusi K Oprany —
aBTOPY aKTa IPeANOYTHTENBHEE [T aMUHUCTPALIMK, TaK KaK JaeT el
BO3MOKHOCTL OIICPATUBHO HCHPABUTH AOIMYHICHHBIC OH_H/I6KI/I HI/I6O
elie pa3 yOeaUThCs, YTO PElleHHe NPUHATO BepHo. Takas mpeaBapy-
TeNbHas NPOLEAypa MO3BONSET M30€kKaTh MEPErpy3KH CyIOB, MO-
CKOJIBKY 3HAYMTENBHOE YHCIIO JIeN 10 CyJa He JOXOUT: MO0 aaMu-
HUCTpALUs Y/IOBJIETBOPSET TPeOOBAHUE 3asABUTENS, MEPECMATPUBAs
TIPHHATOE pENIEHHE, JTMO0 3asBUTENb CaM OTKAa3bIBAETCA OT MCKa B
CyJl, 0CO3HaB B MPOIIECCE MPEIBAPUTENBHOM MPOLEAYPHI, YTO €TI0 MO-
3MIHUS HEJOCTATOYHO CUJIBHA JUISl CyeOHOro pa3ouparenbcTBal??,

[Ipu 3TOM BBeieHHE MPOLEAYpPhl NPEIBAPUTEILHOIO aJIMUHHU-
CTPAaTUBHOI'O0 OCIIapyvBaHWA HUCKOJIBKO HC YMAJIAACT KOHCTUTYIIMOHHO-
ro mpaBa IpakIaH Ha CylAeOHYIO 3aluTy. Bojee TOro, Mo MHEHHIO
MHOTHX aBTOPOB, OHa 3HAYUTENIHHO YIPOIIAET IPOLECC 00KATOBaHMS,
CHOCOOCTBYET SKOHOMHMH BPEMEHH M CPEJCTB. Pealn30BBIBATH CBOM
TIpaBa TPAXKIaHe MOTYT M YEPE3 y4acTHE B 3aKOHOTBOPYECKOM IPO-
necce. Tak, OJHMM M3 BaXKHBIX HAIpPABIECHUI COBEPIIEHCTBOBAHMS
opraHu3an 3aKOHOTBOPYECTBA ABJACTCA IMOBBIIICHUEC BHUMAHUSA
3aKOHOJATeNsi K OOINECTBEHHOMY MHEHHIO, K aKTHBHOMY YYacCTHIO
rpaXklaH CTPaHbl B CO3JaHUU 3aKOHOB. B mjieane HMEHHO 00IIECTBEH-
HOE MHEHHE JIOJDKHO CIY)KUTh HCTOYHUKOM (HDOPMHUPOBaHHS KOHKPET-
HBIX HOPM IIPUHMMAEMBIX 3aKOHOB?,

121 Zenenyos A.5. IHCTUTYT oOpallleHHsl K OpraHy — aBTOpY aKTa: HeoOXOAUMOCTb

BO3pOKACHHMs (BO3BpALIasch K Mpodieme) // AIMUHUCTPAaTHBHOE MPaBO M MPOLECC.

2019. Ne 10. C. 30-38.

122 Tam xe.

123 Cwm.: Morenuna C.B., Kondaesa H.II. TlpasotBopuecTBo B Poccwmiickoii ®enepa-

U (aKTyaJbHBIE IPOOIIEMBI TeOpHH U npakTrky) // Poccuiickas roctrmmst. 2009. Ne 5.
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VYyacTre o0uiecTBa B 3aKOHOTBOPYECKOM IIPOLIECCE MOKET pea-
JTU30BBIBATHCS B PA3NMYHBIX opMmax: ydacTue B pedepeHmymax, oo-
IIECTBEHHBIX O0CYKIECHUAX, B TOM YHCIIE 110 BOIPOCAM IPUHITUS WU
M3MEHEHHUSI 3aKOHOB, a TAaKX€ ydacTHe B BbIOOpax OpPraHoOB BIAacTH
WIN JOJDKHOCTHBIX JIMI, TEM CaMbIM AEJIETHUPYS UM IIPaBO CO3IaBATh
MIPaBOBBIC HOPMBI (TIPAaBHIIA TIOBEICHIS).

B 3akonomarensctBe cyOwnekToB Poccuiickoit dexeparum HET
YETKOCTH B TPAKTOBKE KOJUICKTHBHBIX OOpalleHWH TIpakIaH, MeTH-
LUW{, HAPOIHOM MPAaBOTBOPYECKON MHULMATUBEI. I[10poil 3TH HHCTUTY-
ThI nieperuieTeHbl. OQHAKO BaKHO TO, YTO HAPOIHAS IPABOTBOPUECKas
MHHULIMATHBA IIPU 5TOM TOXKE IIPeLyCMaTpUBAETC.

B coBpemennoit Poccun rimaBHO#M npudarHON HEAPPEKTHBHOCTH
rOCYJapCTBEHHOI'O YNPABJICHUS, OCHOBHBIM (DaKTOPOM, HPEISTCTBY-
IOIUM HOPMaJIbHOMY DPa3BUTHIO OOIIECTBa, ()OPMHPOBAHHUIO ITIPABO-
BOM IOCYIapCTBEHHOCTH, SIBJISIETCS] Koppynuus. B cBs3u ¢ 3tum pas-
paboTka 3(h(HeKTHBHBIX Mep MPOTUBOACHUCTBUS KOPPYIIHH SBISIETCS
NPUOPUTETHBIM HAIPABJICHUEM AKTUBHOW KOHCOJIHIUPOBAHHOU HEs-
TEJIBHOCTH HAy4YHOTO COOOIIECTBA, OPraHOB TOCYJapCTBEHHOIO
yIpaBJIeHHUS U OOIECTBEHHOCTH.

OpHUM 13 MEXaHW3MOB, CHOCOOCTBYIOIIMX CHHKCHHIO BO3-
MOXHOCTEH IPOSBIICHUS KOPPYILUMOHHBIX INPOSIBIECHUN Yy TpaxiaH,
HaACJICHHBIX MMOJHOMOYUAMU 11O NPHUHATUIO TCX WM MHBIX YIIPaBJICH-
YECKUX pemeHHﬁ, ABJIACTCA HUCKIIIOYECHUC M3 TCKCTOB HOPMATUBHBIX
NPaBOBBIX AKTOB KOPPYMIIMOTEHHBIX TOJIOKEHHM, T. €. He0OX0IUMO
OUUIIATH TEKCTHI JOKYMEHTOB OT (QOPMYIMPOBOK, IPH ITOMOIIHA KOTO-
pBIX YMHOBHHUK JIFOOOTO YPOBHS MOT Obl MPUHUMATH CBOECBOJIBHBIC
peUICHUA WKW HE NPUHUMATh UX BOBCC, YCTaHABJIMBATH CO6CTBCHHLIC
CPOKH H T. 1.

[ns perieHnst 1aHHOM 3a7a4y MpeJHA3HAYEHA aHTUKOPPYIILU-
OHHas JKCIIEPTH3a HOPMATHUBHBIX ITPABOBBIX aKTOB W HUX IIPOCKTOB,
IIPOBOJUTE KOTOPYIO MOT'YT OpraHbl IpoKypaTypbl, MuHtocra Poccun
1 He3aBUCUMBbIE (OOIIECCTBEHHBIC) IKCIIEPTHI.

B coorBercTBumn ¢ ®enepaibHbIM 3aKOHOM «O0 aHTHKOPPYII-
]_IHOHHOi/lI OKCHIEPTU3E€ HOPMATHBHBIX IIPABOBBIX AKTOB M IIPOCKTOB
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HOPMATUBHBIX IIPAaBOBBIX aKTOB», MNpHuKazoM Muniocta Poccun
«O06 akkpenuTanuy IPUANIECKAX U GU3HIECKHUX JIUI B Ka4eCTBE He-
3aBUCUMBIX JKCIEPTOB, YIOJIHOMOYEHHBIX Ha MPOBEACHUE SKCIEPTH-
3bI IIPOEKTOB HOPMATUBHBIX IIPABOBBIX AKTOB M MHBIX JOKYMEHTOB Ha
KOpPYILMOreHHOCTh» MuHiocT Poccun npoBOIUT aKKpenuTaLuio
TaKUX 3KCIIEPTOB, a €ro TEPPUTOPHANBHBIE OPraHbl OCYLIECTBIISIOT
BbIJa4y CBUETEIIECTB 00 aKKPEIUTALIH.

B Hay4yHO-TIpaKTHYECKOW IHTEpaType BEIyTCA AUCKYCCHH OO0
3¢ $EeKTUBHOCTH IPOBENCHUS HE3aBUCUMON SKCIIEPTH3bI, O CTaTyce €€
sKcniepTHOro 3akiroueHus. Hampumep, E.B. Ckypko BbICKa3bIBaeT
MHEHHE, YTO CTAaTYC KCIEPTHOIO 3aKIIOYCHHS B MPABOTBOPUYECTBE U
3aKOHOTBOPYECTBE, B TOM YHCJIE€ HE MOXET HOCHUTh HWMIIEPAaTHBHBIN
XapakTep 0 CaMOW CBOEH MpHUpoJie: KaK yxKe OblJI0 CKa3aHO, OUEBUA-
HO, YTO C TOYKHU 3PEHUS JETalU3alUy roCyJapCTBEHHON BiacTu I0-
CTaTOYHO TOI'0, YTO HOPMAaTUBHBIN IPABOBOIl aKT, B TOM YHCJIE 3aKOH,
NPUHUMAaEeT 3aKOHHO YIIOJHOMOYEHHBIM Ha TO oprad. Bmecre ¢ Tem
C TOUYKH 3pPEHMs JIETUTHMALH YCTAHOBJICHHE, COTJIACHO KOTOPOMY
onpeaensieTcss NPUHIUI 0053aTENbHOCTH PACCMOTPEHHUSI OpraHaMH
roCy/IapCTBEHHOM BJIACTH M MECTHOI'O CaMOYIIPaBJICHUS HaIllpaBJICH-
HBIX UM 3aKJII0YeHHUH OOIIECTBEHHOW S3KCIEPTH3bI, CAMHM CBOUM
Cymi€CTBOBaAaHUEM npuaacTt 3THUM OKCIICPTHBIM 3aKJIFOYCHUAM
HAWBBICIIMH CTAaTyC M3 BCEX BO3MOXKHBIX JUIsI TIOJJOOHOTO poja Jio-
KyMeHTOB'?,

Takol xe craryc (TOJBKO OOS3aTENBHOCTh PACCMOTPEHHS)
MMEIOT U 3KCIEPTHBIE 3aKJIIOUEHUs] TEPPUTOPUAIBHBIX OpraHoB Mu-
Hrocta Poccuu, OHAKO JTO SIBISIETCS, HAa CETOMHSIIHUN TeHb, Han0O0-
see 3G EKTUBHBIM CIOCOOOM O00ECIICUYCHHs CJIMHCTBA IPABOBOIO
MPOCTPAHCTBA B Ka)XJOM U3 cyObekToB Poccuiickoit denepanuu u
YCTpaHEHHsI U3 PErHOHAIBHBIX HOPMATHUBHBIX MPAaBOBBIX 0a3 KOPPYII-
OUOT'CHHBIX TTOJIOKEHHH.

124 Cxypro E.B. K npobreMe cTaHOBNEHHS HHCTHTYTOB OOLIECTBEHHON SKCIIEPTU3bI
B 3aK0HOTBOpYecTBe B Poccuiickoit ®enepanmu // Poccuiickas roctumms. 2010. Ne 2.
C.2-5.
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TakoBbIM MOT OBI CTaTh M ONHCAaHHBIN BBIIE CIIOCOO yuyacTus
B HOPMOTBOPYECKOH JESITENbHOCTH IpeACTaBUTENe OOIeCTBEHHO-
CTH, YUHUTHIBas NpPEAbsBIsieMble TPeOOBAaHHUS MO HAIMYHUIO BBICIIETO
oOpa3oBaHus, OnbITa padoTHl MO Mpodeccuu, akTHBHOW MO3UINH 00-
nanaTeneil MOJOOHBIX CBHIETEIBCTB OO0 aKKpeAWTAlMM B KauecTBE
HE3aBHCHUMBIX 3KCIEPTOB. B CBs3M ¢ TeM, 4TO JaHHBIH HMHCTUTYT B
Poccun  yxe co3maH, HeoOX0AUMO HapabOTaTh COOCTBEHHBIN OIIBIT
IyTEeM COBEPILICHCTBOBAHUS METOAUKU INPOBEACHUS AHTUKOPPYILH-
OHHOW JKCHEPTH3bl, OPraHU3aLUN M CTUMYJIOB €€ NPOBEICHUS, He-
CMOTps Ha To, uTo B pszae crpaH (I'epmanuu, Kanane, Hunepnannax,
OpaHiy U Jp.) MHOTHE TOCYAapCTBEHHBIE OpPraHbl OTKAa3aJIUCh OT
TIPUBJICYEHHS] HE3aBUCHMBIX dKCTepToB’?, Ha 3ToT cuer npeararor-
Csl KOHKPETHbIE MEXaHU3Mbl yCOBEPIICHCTBOBaHHS JaHHOW PaOOTHI.
Tak, U.H. bapuun yoexxnen, uto HemoctaTouHas 3p(GEeKTUBHOCTD HH-
CTUTYTa HE3aBUCUMBIX JKCIIEPTOB MOXKET OBbITH HMPEOJOJECHA TOJIBKO
opyu TpeoOsialaHul B JKCIEPTHOW pPadoTe CHenHaln3upOBaHHBIX
HaY4HBIX M 3KCIIEPTHBIX yupexaeHuil. [locpencrsom gopmupoBanus
CUCTEMBI WX B3aUMOJICHCTBHUS MOXKHO OyJIeT BBINTH Ha HOBBIM Kade-
CTBEHHBII ypoBeHp %,

B mexaHn3me OOIIECTBEHHOM SKCHEPTU3BI 3aJI0KEH DJIEMEHT
COIIMOJIOTUYECKOTO TIOJIX0Aa HOPMOTBOPUYECKOM AESITEIHHOCTH, KOTa
MOCPEICTBOM 3KCIIEPTU3bl HOPMATHBHBIX NPEANUCAHUI BBICHIETCS
MO3MLMUS NIPEACTABUTENCH OOIECTBEHHOCTH. 3aMHTEPECOBAHHBIC JIH-
11a, 0CO3HaBAas CBOU MHTEPECHI, CIIEAYS 3a JUHAMHUKON MOJIUTHYECKUX
Oaranuii, aHAIM3UPYsl TEHAEHIMU PeHOPMHUPOBAHMS 3aKOHOIATENb-
CTBa B Pa3IMYHBIX cepax, CTaparoTcs BHECTH CBOIO JIEITY B 3aKOHO-
TBOPYECKUH M HPaBONPHUMEHUTEIBHBIN Ipouecchl. Ilockonbky mo-

125 [Jupun A.M. TlepcrieKTHBHBIC HATPABJICHUS Pa3BUTHs 3aKOHOIATEIbCTBA Poccuii-
ckoii denepanuu o mpotuBoaeiicTBuM Koppymimu // XKypHan poccHiCKOro mpasa.
2011. Ne 2. C. 12-24.

126 bapyuy M .H. DKCTIEpPTHO-aHATUTHYECKOE OOECIeueHHe MPOTHBOACHCTBUS KOP-
pynuuu // IlpaBoBble HHHOBAIMU B chepe MPOTHBOACHCTBHUS KOPPYIILMU: MaTepPHAIIbI
ITepBoro EBpasuiickoro antukoppynunoHsoro ¢popyma u VII MexayHapoaHo# mko-
JBI-IPAKTHKYMa MOJIOJBIX yaeHbIX-topucToB (Mocksa, 30—31 mast 2012 r.) / oTB. pen.
JLB. Anopuuenxo, A.M. Hupun. M.: THCTUTYT 3aKOHOJATEIHCTBA U CPABHUTEIHLHOTO
npasoBenenus npu [Ipasutenscree PO. 2012. C. 138.
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JOOHBIX 3aMHTEPECOBAHHBIX TI'PYII MHOXECTBO M HAIUIO pa3HOHA-
NPaBJICHHOCTh OTCTAMBACMBIX HHTEPECOB (KOPIIOPATUBHBIX, KOHO-
MHYECKUX, COI[HAIBHBIX, STHUYECKUX U T. J.), IPOILIECCHI JaBICHUS Ha
BJIaCTh HAXOJTCS Kak Obl B TOCTOSIHHOM «OpPOYHOBCKOM JIBHIKE-
Hun»'?’, 9TO MpU IpaMOTHOM OpraHM3alM¥ HOPMOTBOPYECKOHU mes-
TEIBHOCTH CIIOCOOHO 00ECTIEYHTH MOJI0KUTEIBHBIN €€ Pe3yJIbTaT.

B aT0if cBs3m mpuoOperaeT 0co0yr0 aKTYalIbHOCTH 3aKOHOZA-
TeNbHAsl WHUIMATHBA TPaKIaH, CIIOCOOHAs YCTAHOBHUTH IAPHUTET WH-
TEpEeCcOB TPaXkaH M OPTaHOB BJIACTH, IIOCKOJIBKY B OTIHYHE OT pede-
peHayMa HapoJHasd 3aKOHOAATCJIbHAasd MHUIMATUBA HE NPCANojaract
HEMOCPEICTBEHHOTO PEIICHHSI BOIIPOCOB IPayKIaHAMHU.

3a rpaxJaHaMu MOXKET OBITh 3aKperieHa MOCTaHOBKa 0003Ha-
YEHHBIX TPOOJIeM, a OKOHYATEIIbHOE pelIeHue: ObITh WM HE OBITh 3a-
KOHY, IPEJICTAaBICHHOMY B BHJI€ HAPOIHOW 3aKOHONATEIEHON WHHITH-
aTHBBI 10 TIEPEYMCICHHBIM BBIIIE BOIIPOCAM, OCTAETCS 3a 3aKOHOJA-
TEJBHBIM (IIPEICTABUTENIBHBIM) OPTaHOM IOCYIAPCTBEHHOM BIacTH 28,

KonTpoabnbie Bonpocsl

1. KakoBa 11e51b 00palieHuii Tpak]iad B OpraHbl BjacTu?

2. Kakue BuIBI 0OpalieHUi rpaxiaH MperyCMOTPEHbI POCCHIA-
CKUM 3aKOHOJATEeNbCTBOM?

3. Onummre MeXaHu3Mbl OOpalleHHs TPaXIaH KaKk MCTOYHHKA
MH(QOPMaLMK OPraHOB BIACTH U TOJKHOCTHBIX JIMII.

4. Yxaxxute 0COOCHHOCTH PAacCMOTPEHMS kajlo0 M oOpaliieHui
OTIENbHBIMHU OPTaHaMHU BIIACTH.

5. KakoBbl MeXaHU3MBbI y4acTHs TpaKJaH B 3aKOHOTBOPUECKOM
nporecce?

6. He3aBucumasi aHTUKOPPYIMIMOHHAS DJKCIIEPTHU3a Kak OJWH
U3 MEXaHU3MOB O0ecIieueHHs €JMHCTBA MPaBOBOTO IMPOCTPAHCTBA
Poccwuiickoi ®@enepannn.

127 Cy6oues B.B. 3akoHHbIe UHTEpechl / nion pea. A.B. Mamvko. M.: HOPMA, 2008.
C.172.
128 Hyonenxo JI.A., Ilonosa M.A. Kounenuus ®enepansHoro 3akona «O HapOIHOM
3aKOHOJATeNbHON MHUNUatuBe B Poccuiickoit @enepanun» // KoHcTuTynnoHHOE M
MyHUnunanpHoe npaso. 2008. Ne 9.
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§ 3.5. Poab YoJIHOMOYEHHOT0 110 TPaBaM YeJI0OBeKa
B Poccuiickoii @egepaniui U permoHAJbHBIX YIIOJHOMOYEHHBIX
10 NpaBaM 4YeJ10BeKa B 3all[UTe NPaB JUYHOCTH

ITonsaiTe YNOJIHOMOYEHHOT0 1O MpaBaM 4ejoBexka B Poc-
cuiickoii Pexepanun

Oco0oe 3HaYCHNE B MEXaHMW3ME 3alTUTHI ITpaB U CBOOO JeIo-
BEeKa MMEET TaKOW TOCy/apCTBEHHBIH OpraH, KaKk MHCTUTYT YITOJHO-
MOYEHHBIX TI0 MpaBaM YeJI0BEKa, KOTOPBIM BKIIOYAeT B ce0s1 Y TOITHO-
MOYEHHOT0, a TaK)Ke YIIOJTHOMOYEHHBIX IO TIpaBaM YelIOBeKa B CyOb-
ektax PO.

HNHCTHTYT YTIOTHOMOYEHHOTO 1O TpaBaM 4YeJloBeKa OBbLIT BBe-
neH Korcturynmeit PO 1993 r. (. «e» ct. 103) B mensx obecriedeHus
rapaHTUil TOCYIapCTBEHHOW 3aIlUTHI MIPaB U CBOOOJ] TPpaXIaH, X CO-
OJIFO/IeHNs] ¥ YBa)KEHUSI OpTaHAMU TOCYAapCTBEHHON BIIACTH, OpraHa-
MH MECTHOTO CaMOYIIPABJICHUS M MX JOJKHOCTHBIMH JTHIaMu %,

[lopsinok HazHaYeHWs Ha JOJDKHOCTP W OCBOOOXKIEHUS OT
JOJDKHOCTH, KOMIIETEHIINIO, OpTaHM3alMOHHbIE (POPMBI U YCIOBHUS
JEATEIBHOCTH Y IIOJIHOMOUYEHHOTO omnpeaenser denepaibHblid KOH-
CTUTYIIUOHHBIN 3aK0H OT 26.02.1997 Ne 1-®K3 «O06 YmomHOMOYEH-
HOM IO mpaBaM uejoBeka B Poccuiickoi @eﬂepaum/l»m (mamee —
3aKOH).

C 22 anpens 2016 roga I10MKHOCTh YTIOJTHOMOUYEHHOTO 3aHU-
maer T.H. MockanbskoBa. Kak nmosicaunu B anmnapare YnOJIHOMOYEH-
Horo no mpasaM yenoBeka T.M. MockanbkoBo#l, YTIOJIHOMOYEHHBIN
«yzAenseT 0co00e BHUMAaHUE COOJIIOJICHHUIO MTPaB HAUMEHEE 3alllMIICH-
HBIX KaTeropuii rpaxkiaan». Taxxke ObUIO yKa3aHO, 4TO cpenctBa (de-
JIepajibHOrO OrOJKeTa, NMpeIHA3HAYCHHbIC Ha OOeCIeueHHe pPadOThI
Ynomaomouennoro Ha 2020 roj, miIaHUpPYeTCs HAIpPaBUTH Ha Pa3BH-
THE UHCTUTYTa OMOYJCMEHa M TOBBIIICHNE Y(PPEKTHBHOCTH PabOTHI

129 I1laxpaii C.M. Koncturyumonsoe npaso Poccuiickoit ®eneparuu: yueOHUK s
akaJeMuueckoro 0akanaBpuara u Maructparypel. M.: Ctaryt, 2017. C. 312.
130 06 YHoTHOMOYEHHOM MO npaBam yenoBeka B Poccuiickoit ®enepanun : dene-
pabHBI KOHCTUTYIMOHHBIN 3aKOH OT 26.02.1997 Ne 1-®K3 (pen. ot 31.01.2016) //
Cobpanue 3akoHoaatenbetBa PD. 1997. Ne 9. Cr. 1011.
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¢ obpamenusamMu rpaxkmaH. llpm »ToM W3 mpoekTa (emepanrbHOTO
oromkera Ha 2020 rox u wraHoBe niepuon 2021-2022 romoB ciemy-
€T, 4YTO Ha oOecledYeHue NESITEeIbHOCTH OMOYACMEHA IUIaHUPYETCs
BbIIETNTH Oosee 460,2 mMiH pybOneil. B mocnenyromue aBa roga 3Td
CyMMBI MOTYT cocTaBUTh Ooinee 509 m 518 muH pyOneit cooTBet-
crBenHo ™,

Kak ykaseBaer T.H. MockanpkoBa, OONBITUHCTBO aBTOPOB,
JUCKYTHPYIOLIMX 110 BOIIPOCY O MECTE, 3aHNMAaeMOM JaHHBIM HHCTH-
TYTOM B CTPYKType I'OCYINapCTBEHHOI'O ammapaTra, OTHOCST YIIOJIHO-
MOYEHHOI'0 K OpraHy rocyaapcrBeHHO Biactu. B P® geiicTByroT
TaKXe CIEeLUATU3UPOBAHHBIC YIOJIHOMOYEHHBIE II0 3aIIUTEe MpaB
rpaxk[aH, KOTOPbIE OCYILECTBISIIOT PabOTy MO KOHKPETHHIM Harpas-
JICHUSIM NPaBO3aLIUTHL. B HacTosee BpeMs yUpexkAEHb! JOIKHOCTH
Ynonaomouenroro npu lIpesnnenare PO no mpaBam pebeHka, YmomHo-
MOUYEHHOI'0 1O 3alluTe npaB npeanpunuMateneii npu Ipesunente PO,
a TaKke BO Bcex cyOwrekrax Poccuiickoit Denepanyy BBEACHBI JOIK-
HOCTH YIOJIHOMOUYEHHBIX N0 IpaBaM peOeHKa M JOJKHOCTH YIOJIHO-
MOYEHHBIX IO 3alUTe MpaB NpeArpuHuMarencii. B HeKOToprIxX cy0b-
ektax Poccuiickoil @enepaunn npeaycCMOTPEHbI JOJKHOCTH YIOJIHO-
MOYEHHBIX TI0 IPABaM KOPEHHBIX MAIOYHCIIEHHBIX HAPOI0B %2,

Jlo Hacrtosmero MoMeHTa B 3aKoHOAaTelbCcTBEe Poccuiickoit
®denepallud HE CYIIECTBYET YETKOTO MOHATUS Y OJTHOMOYEHHOTO MO
npaBaMm uyenoBeka. CorsacHo cT. 1 3akoHa YTOIHOMOYEHHBIH 1o Mpa-
BaM uenoBeka B PO — 3T0 cnenuanbHO HAa3HAYAEMOE JIOJDKHOCTHOE
JIUIIO, YYPESKACHHOE B HEIAX 0OECIeYeHUs] TapaHTHi rocyIapCTBEH-
HOW 3aIlMThI TPaB M CBOOOJ I'pa{/laH, UX COOJIIOJICHUS U yBa)KCHUS
rocyaapCTBEHHbBIMU OpraHaMu, OpraHaMn MECTHOI'0 CaMOYIIpaBJICHUA
U JOJDKHOCTHBIMHU JnuaMu. IIpu aToM, kak ykaseiaeT T.H. Mockaib-
koBa, B 30 cyOwekrax Poccuiickoit Demepaiiuil ynoIHOMOYCHHbBIE

181 Om6yncMen HampaBUT cpefcTBa Gropkera B 2020 rogy Ha 6oiee 3hdEKTHBHYIO
pabory ¢ rpaxmanamu // TASS.RU. URL: https://tass.ru/obschestvo/6969396 (nara
obpamenus: 10.03.2020).
132 Mockanvrosea T.H. IHCTHTYT YIONHOMOYEHHEIX TI0 TIPABaM 4YeNOBEKA B TOCYap-
cTBeHHOM MexaHu3Me Poccun // AnMuHUCTpaTHBHOE MpaBo U mporecc. 2018. Ne 12.
C. 52-59.
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TI0 TIpaBaM 4YeJIOBEKa HaJeJIeHBl IPaBOM 3aKOHOAATEIbHON MHUIMATH-
BBI, a B 55 OHM TaKuUM IIPaBoM He 00nanaror ®,

Kak yxazan Koncrtutyumonssiii Cyn P® B Ompenenenun ot
21.12.2004 Ne 437-OI1*** YnonHOMOYEHHBIH He MPABOMOYEH HA BbI-
HECEHHE TOCYIapCTBEHHO-BIACTHBIX PEIIEHUH, €ro AEATeNbHOCTh
HE BJICYET IIEPeCMOTpa KOMIIETCHIIMH TOCYAApCTBEHHBIX OpPraHOB,
KOTOpBIE 00ECHEeYMBAIOT 3aIUTy M BOCCTAHOBJIECHHE HApPyIICHHBIX
npaB 1 cBoOos. Ilpu 3ToM mo pesynpTataM paccCMOTPEHHS MOCTYTa-
IOIIMX Ha €ro UMs kano0 YTOJTHOMOYEHHBIH COCTABISET 3aKIIoue-
HUS, COJCpKaIlie PEKOMEHJAMH OTHOCHTEIFHO BO3MOKHBIX M He-
00XOJMMBIX MEp BOCCTAHOBJICHHSI HAPYIICHHBIX TIPAaB U CBOOO TPaxk-
JaH, oOpamiaercs c 3asBICHUSAMH, X0IaTaliCTBAMH, Ka100aMHu K COOT-
BETCTBYIOIIUM OpraHaM M JOJDKHOCTHBIM JIMIAM JUIsl IPUHATHS STHX
Mep. OH BOpaBe 0TKa3aTh B MPHUHSATHH KaJIOOBI K PACCMOTPEHHIO, OJI-
HaKO TaKOW OTKa3 JOJDKEH OBITh MOTHBHPOBAH.

B 2009 roxy Bepxosusriit Cyn PO B O630pe cynebHO npakTh-
K{ Pa3bsICHWI, YTO YTIOJTHOMOYEHHBIH BIIpaBe BBHICTYHATh B KAYECTBE
cyObekTa 00XKaloBaHUSI BCTYNHMBIIUX B 3aKOHHYIO CHIY CyIeOHBIX
aKTOB 10 rpakaanckuM aenam’®, Ha camom zene nogo6HOE mMpaBo —
Ha 00)KaJOBaHUE MPUTOBOpPA — 32 YIIOJHOMOYECHHBIM IO IIpaBaM Ye-
JI0BeKa OBIJIO 3aKpeIuieHo 3aKoHoM eule B 1997 roxy, ogHako peanu-
30BaTh €r0 Ha IPAKTHKE He MoJydanoch neibix 12 ner!®, Taxske Obu10
npuHATO nocraHosienue [lnenyma BepxoBroro Cyma PO Ne 3117

133 Mockanvrkosa T.H. O coBepIICHCTBOBAHMM 3aKOHOJATEILHOTO 00ECTICUEHHS JIesl-
TENFHOCTH YIIOJTHOMOYEHHBIX O MpaBaM 4eJioBeka B cyOwbekrax Poccuiickoit Dese-
paunu // KoHcTUTynImoHHOE B MyHUIMNansHoe mpaso. 2018. Ne 1. C. 4-7.
134 Onpenenenne Koucrurynuonnoro Cyaa P® ot 21.12.2004 Ne 437-O // JIokyMeHT
ony6nukoBaH He 0611 // CIIC Koncynbrantllnrocy.
135 O630p 3aKOHONATENHLCTBA U CyAebHOI mpakTuku BepxosHoro Cyna Poccuiickoit
®Denepannu 3a nepselit kBaptan 2009 roga (yTB. nocraHosieHueM [Ipesuamyma Bep-
xoBHOTO Cyna P® ot 03.06.2009) (pex. ot 06.07.2016) // lokyMeHT oIryOIMKOBaH HE
6b11 // CIIC KoncynsranTlImroc.
1% Kostoea H. YmonnomoueH TmpotectoBath // Poccmiickas rasera. URL:
https://rg.ru/2009/10/20/ombudsmeNe.html (nata o6pamenus: 10.03.2020).
187 06 u3MeHeHUH U JOTOIHEHMH HEKOTOPHIX MOCTaHOBJeHHUH [1nenyma BepxoBHoro
Cyna Poccuiickoit denepanun no yrojaoBHbeIM aenaM : IlocraHosienue Ilnenyma
BepxosHoro Cyna PO ot 23.12.2010 Ne 31 (pen. ot 22.12.2015) // bronnerens Bep-
xoBHOTO Cyna P®. 2011. Ne 2.
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COIJIACHO KOTOPOMY YTOJIHOMOYEHHBIM MOTYT OBITh 00)KaJOBaHBI
B TIOpSIAKE HaJ30pa cyaeOHbIe aKThl U B YTOJIOBHOM IIpoliecce.

B O630pe cynebnoit mpaktuku Bepxosuoro Cyma P® Ne 3
(2016)™*® yka3ano, 4To mpaBOBOH CTaTyc YMOJIHOMOYEHHOIO MO Mpa-
BaM YeJIOBEKa OIpeNeieH 3aKOHOM, a TakKe YTIOJTHOMOYEHHBIH 10
nmpaBaM uenoBeka B PO u ero pabouwmii anmapar SBISIOTCS TOCyaap-
CTBEHHBIM OPTaHOM, YUPEKJECHHBIM B IIENSX OOECIeUeHHs TapaHTHi
TOCY/IapCTBEHHOM 3aIWTHI IPaB U CBOOO Tpa)kAaH, MX COOIIOICHUS
U YBa)XEHHUS TOCYAAPCTBEHHBIMH OpraHaMH, OpraHaMH MECTHOTO Ca-
MOYIPaBJI€HUS U JOHKHOCTHBIMH JIMIAMH. YTIOJTHOMOYEHHBIH MpU
OCYIIECTBJICHUH CBOMX IMOJIHOMOYHUI HE3aBHCHM U HEMIOJOTYETEH Ka-
KI/IM-HI/IGO TOCYAapCTBCHHBLIM OpraHaM U JOJLDKHOCTHBIM JIMIIAM.

Kak ykazpiBaer C.U. Jlynenko, mo3uiuu BeICHINX CyndoB P®
KOPpPECIIOHAUPYIOT ¢ MpaBOBOil 1nHKUEH EBponeiickoro cyaa mo mpa-
BaM YeJIOBEKa, KOTOPBI OTMEYAET, YTO MHCTUTYT Y IIOJTHOMOYEHHOTO
M0 TpaBaM YeJIOBEeKa SBISIETCS ajJbTePHATHBHBIM BapHAaHTOM BOCCTa-
HOBIICHUS CIIPaBEIMBOCTH HAPYIIEHHOTO IpaBa CO CTOPOHBI TOCY-
JTAPCTBEHHOTO WJIM CyINeOHOro opraHa rpaxknaHuHa. llemsto wHCTHTY-
Ta YIOJHOMOUYEHHOIO IO MpaBaM 4eJoBeKa SBIIAETCS HEe3aBUCHUMOE
oduLmankHOe paccieoBaHre, KOTOPOE MPOBOAUTCS OT UMEHH Kally-
rolerocs Jiuna. JlaHHbIi HHCTUTYT OOBIYHO 3aHMMAETCS aMHUHHUCTPA-
THBHBIMU HAPYLICHHUSIMU T'OCYJApCTBEHHBIX OpraHoB. MX paccrueno-
BaHUA MOTYT XapaKTEPHU30BATHCA MCHBIINM YUaCTHUEM KaJTYIOIICTOCH
JUIa B TpOIecCe W MEHBINEH MPO3pavyHOCThIO, YeM B Cilydae Cyneo-
HOro paszOuparenbcTBa. Kak mpaBuio, Takoe pacclieIoBaHHE 3aBep-
I1aeTcs He BBIHECEHHEM IOCTAaHOBIEHUs W MpUMEHEHHeM (HopMab-
HBIX CPEACTB MPAaBOBOH 3alUTHI, a JOKIAJAOM (PEKOMEHIAINeH WiIn
3aKJTFOYEHUEM) TI0 UCTIPABICHHUIO PACCMOTPEHHBIX BOMPOCOB (1. 245
[Mocranosnenus ECITY ot 12.01.2016°)140,

138 O630p cymebHOl mpakTEku BepxosHoro Cyma Poccuiickoit ®@emepamun Ne 3
(2016) // bronnerens Bepxouoro Cyna P®. 2017. Ne 5 (nauaino); bromterens Bep-
xoBHOro Cyzna P®. 2017. Ne 6 (okoHuUaHHUE).
139 TTocranosnenne ECITY ot 12.01.2016 «Jleno «Ca6o u Bumm (Szabo and Vissy)
npotuB Benrpum» (xanoba Ne 37138/14) // Ilpeuenents EBpomeiickoro Cynma mo
npasam 4genoBeka. 2016. Ne 7(31).
140 Jhyyenxo C.HM. YnonnomoueHHbIH mo mpaBam 4vernoseka // CIIC KoncynbraHT-
IImroc.
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IIpouenypa Ha3HadeHHUs, NMOJTHOMOYHUS, CPOK HA3HAYCHHA
U A0CPOYHOE OCBOOOKIEHHMEe OT AOKHOCTH YIOJHOMOYEHHOIO
10 IIPaBaM 4YeJI0BeKa

JloimKHOCTh YTIOTHOMOYEHHOTO BKJIFodeHa B CBOMHBIN Iepe-
YeHb TIOCYAAPCTBEHHBIX OJDKHOCTEH P®, ycTaHOBIEHHBIA YKa3zom
IIpesunenta P® ot 11.01.1995 Ne 32 «O rocymapCTBEHHBIX AOIKHO-
crax Poccniickoii ®enepammn» 4L,

CornacHo m. «e» 4. 1 c1. 103 Koncrurynuu PO ¢yHkmm
Ha3HAYCHMS Ha JOJDKHOCTh M OCBOOOKAEHUS OT IOJDKHOCTH YTIOJIHO-
MOYEHHOI'0 3aKperuieHsl 3a ['ocynapcrBenHol Jlymoit denepanbHOro
Cobpanus PO.

B cootsercTBum co cT. 155-158 Pernamenta’? Vnonnomouen-
HBI Ha3HAdaeTcs Ha JOJDKHOCTh W OCBOOOXKIAETCS OT IOJDKHOCTH
I'ocymapcrBenHoii Jlymoii OONIBITMHCTBOM TOJIOCOB OT OOIIEro 4yucia
JIEIyTaTOB TallHBIM rojocoBaHueM. lIpeiokeHns 0 KaHAWJATaxX Ha
JOJDKHOCTh Y TTOJTHOMOYEHHOIO MOTYT BHOCHUTHCA B l'ocymapcTBeH-
Hyto Hymy IIpesugentom P®, Coetom dDepepanuu, AemyTaTamu
I'ocymapcrBenHnoit Jlymbr 1 qenmyTaTcKUMH 0O0BeAHMHEHUSMU B ['oCy-
JapcTBEHHOW JlymMe B TeueHHMe Mecsla 10 OKOHYaHMs CPOKa IOJIHO-
MOYHMH NPEeABIAYIIEro Y HOTHOMOUYEHHOTO IO ITpaBaM YeJIOBEKA.

Kaxnprii kanaunat, mpeIoKEHHBIM Ha JODKHOCTH YTIOJHO-
MOYEHHOI'O, BBICTYNIAET HA 3acefaHuu l'ocynapcTBeHHOU Jlymbl
C KpaTKOM MporpaMMoOi MpEeACTOAlIeH JesaTeNbHOCTH. JlenmyTarsl,
MIPUCYTCTBYIOIINE Ha 3aceJaHUH, BIIPaBe 3aJaBaTh BOIPOCHI KaH WA~
Ty, BBICKa3bIBaTh CBOE MHEHHME M0 MPEJIOKEHHOM KaHAHIaType,
BBICTYIIATh 3a WIH IIPOTHB Hee. B CIUCOK I TallHOTO I'OJIOCOBaHHUS
BKJIIOYAIOTCA KaHAWAATYPBI, MMOJTYYUBIIME HEC MCHEC IBYX TpeTeﬁ To-
JIOCOB OT 001ero yucia genyraroB ['ocynapcrBennoit Jymel. [porie-
Jypa paccCMOTPEHHsI BOIIPOCa O Ha3HAYEHHWH HA JOJDKHOCTH Y ITOJIHO-

141 O rocynapcTBeHHBIX HODKHOCTSX Poccuiickoit ®enepanun : Ykas Ilpesugenta
P® or 11.01.1995 Ne 32 (pen. ot 21.01.2020) // Poccuiickast razera 17.01.1995.
Ne 11-12.
142 0 Pernamente Tocymapcteennoit Jymbr ®enepansoro Cobpanus Poccuiickoit
Oenepanuu: [locranopnenne ['Jl ®C PO ot 22.01.1998 Ne 2134-11 T[] (pem. ot
16.01.2020) // Cobpanue 3akoHoxarenscta PO. 1998. Ne 7. Cr. 801.
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MOYEHHOI0 II0 IpaBaM denoBeka ycranasiusaercst Coserom [ocy-
napctBeHHOM Iymbl no mpennoxxkennro Komwurera I'ocynapcTBeHHOR
JyMBI IO pa3BUTHIO IPaXXTaHCKOTO OOIIECTBa, BOMPOCAM OOIIECTBEH-
HBIX U PEIUTHO3HBIX 00bEIMHEHHH.

CormacHo cT. 6 3akoHa Ha JOJDKHOCTH YITOJIHOMOYEHHOTO
MOJKET OBITh Ha3HAYCHO JIUIO, SBJSIONIEECS I'pakAaHuHOM Poccuii-
ckort demeparuu, HE MOJIOXKe 35 JIeT, UMEIOIIee MO3HAHNUS B 00IacTH
IpaB ¥ cBOOOJ 4eIOBEKa U TPAXKAAHUHA U OTBIT UX 3aIIUTHI.

Ecnn xangunatypa Ha JOJKHOCTH YIIOJTHOMOYEHHOTO OTKJIO-
HEHa MaJaToOH, MOXKET OBITh MPEeAJIokKEeHa IJI1 HOBOTO PacCMOTPEHUS
Ta )K€ WIK HOBas KaHauaartypa. [locie ormamenus pe3ysibTaToB ToJI0-
COBaHU 10 KaHAUWAATYypaM Ha JOJDKHOCTHh Y HOJTHOMOYEHHOTO KaHAuU-
Jat, HaOpaBLIMH HEOOXOZMMOE YHCIIO TOJIOCOB JUIsl HAa3HAYEHHUs Ha
JOJDKHOCTh  YTOJTHOMOYEHHOI'O, NPUHOCUT mpucsry. llpusenenue
K IIpUCSTe JUIA, Ha3HAYEHHOIO Ha JIOJDKHOCTH YTIOJHOMOYEHHOTO,
NPOM3BOAMTCS TPENCeNaTeIbCTBYIOIMM Ha 3aceqaHuu [ ocynap-
ctBeHHON Jlymbl. TekcT mpucaru, npuBeJeHHBIN B cTaThe 9 3akoHa,
MPOU3HOCUTCS YTIOJIHOMOYCHHBIM BCIyX, CTOS, IOJIOKMB DPYKYy Ha
tekcT Koncrturynuu P®. Ilpunecenne npucsru yaocToBepseTcs No-
NHUCHIO YTIOJIHOMOUYEHHOTO, MPOCTABICHHON MOJ TEKCTOM MPHUCSTH,
C YKa3aHMEM JaThl €€ NpUHeceHus. TeKCT MpuciAru xpaHures B I'ocy-
JlapcTBeHHO# Jyme.

Pemenne I'ocynapctBeHHolM [[yMBbl 0 BOIIPOCY O Ha3HA4YE€HUH
Ha JIOJDKHOCTH MM 00 OCBOOOXKIICHHN OT JOJDKHOCTH Y OJTHOMOYEH-
HOro O(OPMIIAETCS MOCTAHOBJIECHUEM TNAJAThL. Y OJHOMOYCHHBIN
Ha3HayaeTrcd ['ocynapcTBeHHOM [[yMoll Ha MATH JIET, CUUTas C MOMEH-
Ta IPUHECEHUs MPUCITU. Ero MosHOMOYHS IPEKpaIaloTcsl ¢ MOMEHTA
TIPUHECEHUS PUCSITH BHOBh HA3HAYEHHBIM Y IOJIHOMOYEHHBIM.

Kax yxazano B cT. 2 3akoHa, B CBOEH JESTENLHOCTH YTOJIHO-
MOYEHHBIN pykoBoxacTByercss KoHcturyuuein P®D, HenocpeacTBEHHO
3akoHOM, 3aKOHOIATEIHCTBOM Poccmiickoit demepanmm, a Takxke 00-
HIeTPU3HAHHBIMU PHUHIMIIAMHA 1 HOPMaMHU MEXIyHapOAHOTO TpaBa,
MEXIYHapOIHbIMU J0roBopamu Poccuiickoit @denepanun.
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[lopsimox ¥ mpouenypy AOCPOYHOTO OCBOOOXKICHMSA OT TOCY-
JApCTBEHHOW MOJDKHOCTH M JAOCPOYHOI'O MPEKPALICHUS! MOTHOMOYMN
YoTHOMOYEHHOTO periiaMeHTHpyet cT. 13 3akona. ViMmepaTuBHBIH
XapakTep JAaHHOW HOPMBI O3HAYAET, YTO OCBOOOKICHHUE YITOITHOMO-
YEHHOr0 OT IOJDKHOCTH B OO0S3aTEIBHOM MOPSAAKE IPOU3BOIUTCA
B CIIEIYIOIUX CIyYasX: HalW4dhe HapylmeHud TpeOoBanuit cr. 11
3aKoHa; IpU BCTYIUIEHHH B 3aKOHHYIO CHJIYy B OTHOLIEHHH YTIOJIHO-
MOYEHHOT0 OOBMHHUTEIBHOTO IIPUTOBOPA CyZla; HECIIOCOOHOCTh YTIOI-
HOMOYEHHOTO II0 COCTOSIHUIO 3I0POBbS WJIM MHBIM IPUYMHAM B T€4e-
HHUE JJIUTENBHOrO BpeMeHHU (He MeHee 4 MecsleB HOAPSA) UCIONHATh
CBOM OOS3aHHOCTH; CaMOCTOSATENIFHO BBIPAKEHHOE BOJICH3bSBICHUE
YHOJIHOMOYEHHOTO O JOCPOYHOM CII0KEHHH CBOUX MTOTHOMOYHH.

B ciywasx mocpouHOro ocBOOOXKIEHHS YTOTHOMOUYEHHOTO OT
nmomxHocTH ['ocynapcteennoit [ymoit @enepansHoro Cobdpanus PD
B COOTBETCTBUM C €€ PeriiaMeHToM NpUHUMAETCs COOTBETCTBYIOILEE
nocta”osieHue. C momenta npunstus ['ocyaapcreennoit J{ymoit PO
MIOCTaHOBJICHUsI 00 OCBOOOXKICHHH YTIOMHOMOYEHHOTO OT 3aHUMae-
MOH JOJKHOCTH UISl BBIIBM)KCHUSI Ha YKa3aHHYIO JOJDKHOCTH MOTYT
IpeasaraTbCsi HOBbIE KaHAUAATYPHI.

KoMnereHuus YnoJHOMOY€HHOI0 MO MPaBaM 4e10BeKa

Onmuoit u3 riaBHBIX 3amad Poccuiickoit denepanuu SBIsSETCS
cOOJIF0ICHUE TIPaB U YBAXCHHUE MHTEPECOB KaXKIOH JIMYHOCTH. YTIOJ-
HOMOYCHHBIN NIpHU3BaH 00€CIeUnBaTh COOJIOACHUE U YBAKEHUE TOCY-
JapCTBCHHLIMM OpraHaMiy, opraHaMyd MECTHOro CaMOYIIpaBJICHUA,
JOJDKHOCTHBIMU JIMIIaMU W T'OCYJAapCTBEHHBIMU CJIIY)KalllUMU IIpaB U
cBO0O/ BCEX U KaXJIOT0, JJOOMBATHCS MPECCUCHUS OFOPOKPATUIECKOTO
1 BCSIKOTO MHOTO MPOU3BOJIa, HCKOPEHSITh NpeHeOpekenue k Koncru-
TYOHUU U 3aKOHHOCTH.

Kak cnenyer u3 [okiana o nedareqbHOCTH Y TIOJTHOMOYEHHOTO
3a 2018 ron*®
0apoMeTpoM COIMATLHOTO CAMOYYBCTBHSI HACEJICHHSI, 370POBbSA

, ITonoxenue ¢ ImpaBaMM 4Y€JIOBEKaA SABJISICTCA OCHOBHBIM

143 poccmiickas razera 11.06.2019. Ne 125.
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Y HACTPOEHUs oOIIecTBa. Y POBEHDb NMPHU3HAHUS, COOIONCHHS U 3alllH-
TBHI ATHX HEMPEXOAIINX [IEHHOCTEH ONpeeNsieT CTeNeHb YCTOMINBO-
CTH W Pa3BUTHA JIUYHOCTH, OOIIECTBAa U TOCYAapCTBA B UX HEPa3PHIB-
HOW B3aMMOCBSI3M M B3aMMO33aBHCHMOCTH, XapaKTepU3yeT KadecTBO
JKU3HU B KOHKPETHOM OOIIECTBE W BO MHOTOM OTIPEAETSIET aBTOPUTET
Bractd. VHCTHTYT YTIOJHOMOYEHHOTO BHOCHI TOCHJIBHYIO JIETITY
B COBEPIIIEHCTBOBaHUE 3aKoHoJaTeNbcTBa Poccuiickoit ®denepanuu
0 MpaBax W CBOOOJAaX YeNOBEKa W rpaKIaHWHA ITOCPEICTBOM IIPHUBE-
JICHUSI €0 B COOTBETCTBHE C OOIIETPU3HAHHBIMH MPHHIUIAMHU U
HOpMaMH MEXIYHAPOIHOTO TpaBa, Pa3BUTHS MEXAYHApPOJHOTO CO-
TPYJHHYECTBA B OOJIACTH IIPAB YEIOBEKA, IIPABOBOTO MTPOCBEIICHHUS TI0
BOTIPOCAM IIpaB B CBOOO YeloBeKa, POPM U METOJIOB WX 3aIUTHI.

Crarbsimu 15—16 3akoHa yCTaHOBJICHBI NPEIEIbl KOMIIETCHLIUU
YomHOMO4YeHHOTO. B acTHOCTH, ompesenieHo, 9YTO B KOMIIETECHITUIO
YOTHOMOYEHHOTO BXOJIUT PAacCMOTPEHHE JXano0 rpaxmaHn PO,
HaXOJSIIUXCA Ha TeppUTOprur Poccnn WHOCTpaHHBIX TpaXKAaH U JIAIT
0e3 rpaxIaHCTBA HA PENICHUS WIH JAeWcTBUsA (Oe31eiicTBIE) Tocyaap-
CTBEHHBIX OPTaHOB, OPTaHOB MECTHOTO CaMOYIPAaBICHUSA, JOKHOCT-
HBIX JIHII, TOCYJTAPCTBEHHBIX CIY)KAINX, ECIIA PaHee 3asiBUTEIh 00XkKa-
JIOBAJl 3T pEIIeHHs Wi JercTBus (Oe3nelcTBue) B CyneOHOM 00
AJIMUHUCTPATUBHOM NOPAAKE, HO HC COIVIaCCH C PCHICHUAMU, IMPUHS-
TBIMH TIO €T0 Kanobe.

B xoMmrieTeH1no YOJTHOMOYEHHOTO HE BXOJUT PACCMOTPEHUE
’kano0 Ha pemenus nanat @exepaapHoro Cobpanust PO u 3akoHoma-
TENbHBIX (IPEICTaBUTEIBHBIX) OPraHOB TOCYIapCTBEHHOW BIAacTH
cyobekToB PO.

[Tpu 5TOM rpakIaHWH BIIPaBe MOCIIE MOJauH KajJo0bl YTIOIHO-
MOYEHHOMY B CyObekTe P® momaTh aHanmorumuHyw xajio0y K pac-
CMOTPEHHIO YTIOJTHOMOYEHHBIM 110 TIpaBaM yesioBeka B PO.

W3 ct. 17-18 3akoHa ciieayert, uTo Kajnoba J10JKHa ObITh 1Moa-
Ha YTIOJIHOMOUYSHHOMY IO TpaBaM YeJIOBeKa HE MO37Hee WCTCUCHUS
rola CO JHA HapyHICHUA IIpaB U CBO6OZI 3as4BUTCIIA WIK C TOTO JHA,
KOTJIa 3asIBUTENIO CTAIO U3BECTHO 00 MX HAPYIICHUH C MPUIIOKEHUEM
HEOOXOMMBIX KOMHHM JOKYMEHTOB, IMOATBEPKIAIOIINX HapyIICHHE

182



MpaB, a TaKke xaymoba, HampaBisieMas YTIOJTHOMOYEHHOMY, He 00a-
raeTcsi rOCyJapCTBEHHOW MOIUIMHON B COOTBETCTBHH C 3aKOHOJA-
TemsCcTBOM Poccuiickoit demeparuy o Hajorax u coopax.

[Tomyuus xanoOy, Y TOTHOMOYEHHBIH BIIpaBe: MPUHSITH KAI00y
K pPacCMOTPEHHIO; Pa3bsACHUTH 3aSBUTENIO CPEICTBA, KOTOPHIE TOT
BIIpaBe WCIOJIB30BATh IS 3aIUTHl CBOWX IpaB M CBOOO; mepeaaThb
Kano0y TocyIapCcTBEHHOMY OpraHy, OpraHy MECTHOTO caMOyIIpaBJie-
HUSl WIA JOJDKHOCTHOMY JIMITYy, K KOMIETEHIIMH KOTOPBIX OTHOCHUTCS
paspemieHne KanoObl 0 CYIIECTBY; OTKa3aTh B MPHUHSATHH JKaJI00BI K
PacCMOTPEHUIO, O YeM B JIECATHUIHEBHBIN CPOK YBEIOMIISET 3asBUTE-
ns. B ciydae Havana paccMOTpEeHHS KaIoObl Y TIOJTHOMOYEHHBIN WH-
(hopMUpPYET TakkKe TOCyNapCTBEHHBIM OpPraH, OpraH MECTHOTO CaMo-
YIpaBJIeHHUs] WIA TOJDKHOCTHOE IJIUI0, PelIeHus win neictus (6e3-
JIEHCTBHE) KOTOPBHIX oOkamytorcsa. OTKa3 B MPUHATHH JKAIOOBI K pac-
CMOTPEHHIO JOJKEeH OBITh MOTUBUPOBaH. OTKa3 B MPUHSITHN >KaJ00BI
K PaCCMOTpPEHHIO 00KanoBaHuI0 He moLIeKuT (cT. 20 3akoHa).

B ciygasx moxy4yenuss nH(OPMAIIMHA O MacCOBBIX MU TPYOBIX
HapyIICHUSAX TPaB U CBOOOA TpakgaH JHOO B CIyYasX, WUMEIOIINX
0co00e O0IIECTBEHHOE 3HAYSHHE WIIA CBA3aHHBIX C HEOOXOUMOCTHIO
3aIIUTHl UHTEPECOB JIUI], HE CIMOCOOHBIX CAMOCTOSTEIEHO HCIOIb30-
BaTh IIPaBOBBLIC CPEACTBA 3alllMThI, YnoaHoMOYeHHBIN BIIpaBC IIpH-
HATH 110 COOCTBEHHOUM MHUIIMATUBE COOTBETCTBYIOIIME MEPHI B IIpeie-
JIaX CBOE€M KOMIIETECHIIUH.

JesaTtenbHOCTh YTHOJHOMOYEHHOTO JIMIIb JOTOJIHIET Tpey-
CMOTPCHHBIC 3aKOHOJATCILCTBOM CPEACTBA 3allUThl HAPYIICHHBLIX
ImpaB IrpaXxJaH WU HEC MOXET OTMCHATH KOMIICTCHIIMIO TEX rocyaap-
CTBEHHBIX OPTaHOB, KOTOPBIE HETIOCPEIICTBEHHO 00ECTICUMBAIOT 3aIIIH-
Ty ¥ BOCCTAHOBJIEHHUE MPaB Ipak/IaH.

B kxomnereHnuio YOJIHOMOYEHHOIO HE BXOJUT HHU pa3pelie-
HHUEC CIIOPOB O TOM WMJIM MHOM IIpaB€, HU BEIHECCHUE BJIACTHBIX pEILC-
HUM, HOCAIIMX TOCYJIapCTBEHHO-BJIACTHBIM XapakTep, HENoCpe-
CTBEHHO 3aTpParvBalolluX TpaBa U cBOOOJBI rpaxkJaH JHOO0 cO37ar0-
X MPENATCTBUA JJIA UX peaiu3aluu.
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Ilo Bompocy mpuBieYeHHUS K YYacTHIO B Jejie, pacCMaTpuBae-
MOM B NOPSJKE TPAKAAHCKOTO CY0NPOU3BO/ICTBA, B KAUECTBE TPETh-
€ro JuIa, He 3asBISIONIETO CaMOCTOATENBHBIX TPeOOBaHUN OTHOCH-
TEJbHO IMpeaMeTa Cropa, YOJIHOMOYEHHOrO MO MpaBaM YeJloBeKa B
P®, Bepxosusiit Cyn P® B ceoem O030pe ykaszal cieayroniee: nops-
JIOK TMPUBIICYEHHS K YYacCTHIO B JieJ€ TPEThbUX JIUL, HE 3asBISIOLINX
CaMOCTOSITETIbHBIX TpPeOOBaHUI OTHOCHUTENBHO TIpenMeTa Cropa,
ycranosneH 4. 1 cr. 43 TTIK P®¥. Craryc, nenb mesTelbHOCTH,
¢GbyHKIMN YTIOTHOMOYEHHOI0 omnpeaeneHsl 3akoHoM. Ilpu ocymiects-
JICHUU BO3JIOXKEHHBIX Ha HETO MOJHOMOYMH OH JEHCTBYET HE3aBUCH-
MO, JOIOJHSS CYIIECTBYIOIIME CPEACTBA 3allUThl NpaB U CBOOOL
rpax[aH, IpA 3TOM HENOJOTYETeH KAaKUM-THOO TrocynapCTBECHHBIM
Opra"aM H JOJKHOCTHBIM jiinaM (1. 1 ct. 2, ct. 3). C ygerom Komrie-
TEHIMU YTIOJIHOMOYEHHOTO MPHUBJICUYEHHUE €r0 K yYacTUIO B Jelie, pac-
CMaTpPHBAaEMOM B MOPSAJIKE TPAXKAAHCKOTO CYIOIMPON3BO/ICTBA, B Kade-
CTBE TPETHEro JINIA, HE 3asBISIOIIETO CAaMOCTOSTEIbHBIX TPeOOBAHHI
OTHOCHUTEJNIFHO MPEIMeTa CIopa, He JAOMYyCKaeTcs HH M0 XoJaTailcTBy
JIMLL, YYaCTBYIOIIUX B J€JI€, HU I10 HHUIMATUBE Cya.

Hcxonst w3 aHanu3a TOJOXKEHWH 3aKkoHa, YTOJTHOMOYEHHBIH
IIpyu OCYIIECTBJICHUHN MMOJTHOMOYHM HE MOXKET GI)ITI) MPUHYXKJCH K CO-
BEPIICHUIO KaKUX-TUOO MPOIECCYalnbHBIX JNEHCTBUI B Tpa)XIaHCKOM
WJIN YTOJIOBHOM CYZIOTIPOU3BOJICTBE.

B cootBercTBHU CcO cT. 23 3aKOHa NpU MPOBEJEHUH MPOBEPKU
1o kajobe YTOIHOMOUYEHHBIM BIIpaBe: OECHPENSITCTBEHHO MOCEUIAaTh
nro0ble OpraHbl U OPraHU3alWH; NPOBOAUTH MPOBEPKY AEATEIBLHOCTH
rOCyJapCTBEHHBIX OPraHOB, OPraHOB MECTHOTO CAMOYIPABICHUS WIN
JOJDKHOCTHBIX JIML KaK CaMOCTOSITEIBHO, TaK M COBMECTHO C KOMIIe-
TEHTHBIMU opraHamu. lIpoBepka mnoapa3zymeBaeT MOA COOOH KOM-
TUIEKCHOE M3YYEHHE W OIEHKY JAEATEIHHOCTH COOTBETCTBYIOIIMX Op-
TaHOB U JOJIKHOCTHBIX JIHII.

144 I'paxnanckuii nponeccyansHblii kogeke Poccuiickoit @enepanun: denepalibHblid
3akoH 0T 14.11.2002 Ne 138-®3 (pen. ot 02.12.2019) // Cobpanue 3ak0HOAATENHCTBA
P®. 2002. Ne 46. Cr. 4532.
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B cootBerctBum ¢ ®enepanbHbIM 3akoHOM «O TIpOKypaType
Poccuiickoii ®enepanun»'®® 1 3aK0HOM B LEIAX yCHJICHHS TapaHTHI
mpaB ¥ cBOOOJ TpaxknaH |enepanpHas npokyparypa PO n YmomnHo-
MoueHHBIH 3akmounnn Cornamenuel®®, B cooTBETCTBHU ¢ KOTOPBIM
OCYILECTBIISIFOT COIIACOBAaHHbIE ACHCTBUSA IO CIEAYIOIIUM BOIPOCaM:
0o0OMeHMBaIOTCsI HHPOpMaIMEl 0 HApYLIEHUSX OCHOBHBIX IIPAaB M CBO-
00z yenoBeKa U Ipa)kIaHMHA; PAaCCMAaTPUBAIOT HA COBMECTHBIX COBE-
IIaHUSIX PE3yJbTaThl pabOThl 110 3alIUTE OCHOBHBIX NpaB M CBOOOJ
rpaxk[aH, pa3padaTelBaOT MJIaHBI COBMECTHBIX MEPONIPUATHH IO YCH-
JICHUIO UX BO3IEHCTBUS HA NPAaBOINPUMEHHUTENbHYIO MIPAKTUKY; BbIC3-
JKAIOT B OT/AEIbHBIE cyOBekThl Poccuiickoit denepariiul B 1esIX U3y-
YEeHHS1 IPUYMH MACCOBBIX HapyIIEHUH IpaB M cBOOOJ Ipa)<iaH; BHO-
CST TOCYJapCTBEHHBIM OpraHaM COBMECTHBIC MPEIUIOKEHHS OOIIEro
XapakTepa, OTHOCSIIHECS K O00ECHeueHUI0 MpaB M CBOOOJ TpakiaH,
COBEPILCHCTBOBAHUIO aJMHHUCTPATUBHBIX MPOLEAYD, a TAKKE O BHE-
CCHMU U3MEHEHHUH M JONOJIHEHUH B (enepaibHOE 3aKOHOAATEIHCTBO
¥ 3aKOHOIATEIhCTBO CyOBeKTOB Poccuiickoit ®enepannu; oOparma-
IOTCSI ¢ COBMECTHBIMH 3asIBICHUAMH B CPEICTBAa MaccoBOil nHpoOpMa-
UM O TPyOBIX HapyIIEHHSIX OCHOBHBIX IpaB W CBOOOJ 4eJOBEKa
Y TpaXIaHUHA, [IPOBOJAT MO 3TUM BONPOCAM HAYYHO-IIPAKTUYECKHE
KOH(EPEHIIMH C MIPUBJICYCHUEM IIIUPOKOH OOIECTBEHHOCTH.

Cornacho 1. 1 cT. 32 3akoHa B ciny4ae Tpy0ooro MM MacCOBOTO
HapyleHus TapaHTUpoBaHHBIX Kouctutynmeir PO mpaB u cBobon
YEJI0BEKA U IPakJlaHWHA YIIOJIHOMOYEHHBIN BIIPABE:

— BBICTYIIUTH C JOKJIAJOM Ha OuepedaHoM 3acemanuu [ocyxap-
CTBEHHOH J[yMBlI;

— obparutbess B ['ocymapctBeHHyro [yMmMy ¢ TpeanoXeHHEM
0 CO3/IaHMM TapJIAMEHTCKOW KOMHCCHM IO pacciieloBaHUIO (aKTOB
1 00CTOSATENBCTB, MOCIYKUBIIMX OCHOBAaHHEM JUIS NMPOBEACHUS Map-

145 O npokyparype Poccuiickoii ®enepannn : PenepanbHbiii 3akon ot 17.01.1992
Ne 2202-1 (pen. ot 06.02.2020) // CIIC Koncynsrantllnoc.
146 O (hopmax B3aumoseiicTeus ['eHepabHOl MPoKypaTypsl Poccuiickoit deneparuu
U YIOJHOMOYEHHOTO IO IpaBaM 4eJI0BeKa B IENsIX 0OecIeueHust TapaHTHH rocyaap-
CTBEHHOM 3alIMTHI IpaB U cBoOo ] rpaxkaad : Cornamrenue ot 24.07.1998 // Coopauk
OCHOBHBIX NPUKA30B U yKka3zaHuil [ enepanbHoro npokypopa P®. M., 1999.
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JIAMEHTCKOTO paccie0OBaHus, MPUHAMATh ydacTre B paboTe yKas3aH-
HOW KOMHCCHH HETIOCPEACTBEHHO OO0 Yepe3 CBOETO MPEACTaBUTEINS,
a TaKkKe y4JacTBOBaTh B 3acemaHmsx namat PenepamsHoro CoOpaHus
P® npu paccMOTpeHMHM MMH BOIIpOCa 00 YTBEPXAECHHUH HWTOTOBOTO
JTOKJTaja YKa3aHHON KOMUCCHH.

Kpome Toro, npu YmoJHOMOYEHHOM B IHENSIX OKa3aHUS KOH-
CYJbTAaTHBHON TMOMOIIM MOXET CO3/1aBaThCs IKCICPTHBIA COBET U3
mut, oOJamaronmx HeoOXOAWMBIMH TO3HAHHMSAMH B OOJNACTH TIpaB
1 cBOOOJT UenoBeKa U rpaxkaanuna (ct. 41 3akoHa).

YnonHoMo4YeHHBIl 10 NpaBaM 4YejloBeKka B cy0beKTax
Poccuiickoii ®enepauuu

®epnepanbHbiM 3aKk0HOM 0T 06.04.2015 Ne 76-03 «O BHeceHHH
U3MEHEHHUH B OTHACIILHEIE 3aKOHOJaTeNbHbIe akThl Poccuiickonn Mene-
paunuu B LENIX COBEPIIECHCTBOBAHUS ACATEIBHOCTH YIOIHOMOYEHHBIX
no mnpasam uesnosekar't’ B Menepanbupiii 3akon ot 06.10.1999
Ne 184-03 «O6 oOmMX MPUHIMIIAX OPTaHU3ANNN 3aKOHOJATEIHHBIX
(IpeACTaBUTENBHBIX) U MCIOJIHUTENBHBIX OPraHOB TOCYAapCTBEHHOMN
BIacTH cyObekToB Poccuiickoii denepamnm»**® (nanee — ®3 Ne 184-D3)
Obuta BBeneHa Ti1aBa 1.1, B cr. 16.1 xoropoii ykazaHo, uto «KoHcTH-
Tynuen (ycraBoM), 3akoHOM cyObekTa Poccuiickoit Deneparuu B 11e-
NAX 00ecreveHns JAONMOMHUTEIbHBIX TapaHTHI rocylIapCTBEHHOM 3a-
HIMTHI IIPaB, CBOOO M 3aKOHHBIX HHTEPECOB YEIOBEKa U IPaXIaHHUHA,
a TaKXKe /IS €€ OCYIIECTBICHHS MOXKET YUpeXKIaTbCsd JIOJDKHOCTH
YIIOJIHOMOYEHHOTO 10 TpaBaM 4eJoBeka B cyObekre Poccuiickoit
®denepauuny».

147 O BHeceHMH N3MEHEHUIT B OT/ICIbHBIE 3aKOHOIATeNIbHBIE akThl Poccuiickoit Dee-
panuy B IEJSIX COBEPIIEHCTBOBAHUS NEATENFHOCTH YHNOJIHOMOYEHHBIX IO IpaBam
yenoBeka DenepanbHblii 3akoH oT 06.04.2015 Ne 76-D3 // CobpaHue 3aKOHOAATEb-
ctBa P®. 2015. Ne 14. Cr. 2016.

148 06 06mKMX MPUHIMIAX OPTAHU3AIMH 3aKOHOMATENBHBIX (TIPEACTABUTENbHBIX) U
WCIIOJTHUTENBHBIX OPTaHOB TOCYIAPCTBEHHON BiacTH cyOBhekToB Poccuiickoit ®ene-
pamn : @enepanpHbli 3akoH oT 06.10.1999 Ne 184-@3 (pen. ot 27.02.2020) // Co-
Opanue 3akoHOaTenbCTBa PO. 1999. No 42. Cr. 5005.

186


consultantplus://offline/ref=E2DCFE6B68DE9BF9698CD6EAE21707C157BD9E384B34AEA435FF4A4728768746801CAA624E93B3CE7D3CD7CC9E2B6D9F75E8810DEA2A4208iCr8T

YIoTHOMOYCHHBIM IO IpaBaM dYeiioBeka B PocToBckoi 06ia-
ctu ¢ ampenss 2007 roma sBisercss XapbKOBCKHM —AHATOIHM
MBaHOBUY, KOTOPBIH OCYIIECTBIIIET CBOIO JIEATEIHHOCTH B COOTBET-
ctBun ¢ O6mactHeIM 3akoHOM PocToBckoit oOmactu ot 15.03.2007
Ne 643-3C «O6 VYHOJIHOMOYECHHOM IIO IIpaBaM dYelloBeKa B PocTos-
cKoit o6macT»

B 2016 1. okOHYaTEeIIbHO 3aBEPIIMIOCH (DOPMHUPOBAHNE WHCTH-
TyTa yIOJHOMOYEHHBIX BO BCeX CyOBekTax Poccuiickoii Penepanmu:
MPUHATH U JIEHCTBYIOT CIIEIIMANbHBIE 3aKOHBI, 3aKPEIUISIONINe X
CTaTyc, ¥ Ha3HAYEHbI YIIOMHOMOYeHHBIE™,

[IpunsaTeie HOBeMTHI (pefepaabHOTO 3aKOHOJATEeNhCTBA, Periia-
MEHTHPYIOIINE CTaTyC U JIEATEIEHOCTh YIIOJHOMOYEHHBIX TI0 TIpaBaM
JenoBeka B cyObekTax Poccuiickoi ®enepanun’®, mosnoxunm Hadano
MPUHLIUITHAIEHO HOBOMY OJTalmy B pa3BUTUM 3TOTO HHCTUTYTA
B HaNIpaBIIEHUH OOECTIeUeHNUs €TUHO00pa3HOro Moaxona K GopMupo-
BaHWIO MHCTHTYTa YIIOJIHOMOYECHHBIX IO TIpaBaM 4eloBeka B Poccum.
Kpome »storo, Komexcom aaMHHHCTPAaTHBHOTO CYyIOIPOHW3BOJICTBA
Poccuiickoii ®enepanun ot 08.03.2015 Ne 21-®3%? ymonnomouen-
HBIM TI0 TIpaBaM 4elloBeKa B cyObekTax Poccuiickoit deneparnu ObI-
JIY TIPEIOCTABIIEHBI TTPOIECCYAITBHBIE TIOJTHOMOYHSL.

B cootBerctBuu co cT. 16.1 1 cT. 26.1 O3 Ne 184-D3 npunim-
nmaMm OCYHICCTBJIICHUSA MOTHOMOYHM 1O npeaMeraMm COBMECTHOI'O
BeneHus PO u cyOopekTtoB PD, memsMu M 3amagamMu rocyaapcTBa
B 00J1acTH O0OECIICUeHHSI KOHCTUTYIIMOHHBIX FapaHTUH MpaB U CBOOOT
YCJIOBCKA U I'paXJaHWHA CICAYCT 3aKIIOUYNUTh, YTO MHCTUTYT YIIOJIHO-
MOYEHHBIX COCTOUT M3 YIIOJHOMOYEHHOTO W YIOJIHOMOYCHHBIX I10

149 Hame spems. 20.03.2007. Ne 88.
150 TToxnan YromHOMOYEHHOTo 110 HpaBaM uejioBeka B PD 3a 2016 rox // JIokyMeHT
omy6mmkosaH He 0611 // CIIC Koncynsrantlmroc.
151 O BHeceHUM M3MEHEHUil B OT/EIbHBIE 3aKOHOATeIbHBIE aKThl Poccuiickoit Dene-
paluM B IIENAX COBEPLICHCTBOBAHMS JCATEIBHOCTH YIOJHOMOYEHHBIX IO INpaBaM
yenoBeka: MenepanbHblii 3ak0H 0T 06.04.2015 Ne 76-03 // Cobpanue 3akoHOIATEb-
ctBa P®. 2015. Ne 14. Cr. 2016.
152 Konexe aJIMUHUCTPATUBHOTO cyaonpou3BojacTBa Poccuiickoit @enepanuu : Pene-
panbabIi 3akoH oT 08.03.2015 Ne 21-03 (pex. ot 27.12.2019) // Cobpanue 3akoHO1a-
tenscTBa PO. 2015. Ne 10. Cr. 1391.
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MpaBaM dYelloBeKa B CyObekTax PD m mpencrtaBiseTr coOOH eOMHYIO
cucTeMy, 00yCIOBICHHYIO OCOOBIM CTAaTyCOM M KOMITCTEHIIMEH yIoiI-
HOMOYEHHBIX, OPTaHU3alHOHHBIMU (OPMaMH U YCIOBHSIMU UX Jes-
TEITBHOCTH.

Takum o6pazom, 3akoH, @3 Nel84-D3 u 3akoHBI CyOBEKTOB PO
OTIPEJICNIIOT TPABOBOM CTAaTyC MOJHKHOCTH YTOJHOMOYEHHOTO II0
npaBaM YeNOBEKa Ha PA3IMYHBIX YPOBHSX, YKa3aHHBIE IOJDKHOCTH
HE COCTaBIIAIOT EOUHYIO LEHTPAIN30BaHHYIO CUCTEMY Ha TEPPUTOPHUU
P®, B cBsA3M ¢ 4eM eAMHBIM CTAaTYCOM 3aMENIAIONINe 3TH JOJDKHOCTH
TuIa He 00NafarT, a UX KOMIETEHIHs, TOPSIOK Ha3HadeHus (130pa-
HUS) Ha JTOJDKHOCTH, OCBOOOXIEHHS OT JOJDKHOCTH (TIpEeKpalieHne
MOJTHOMOYHI), OpraHW3alliOHHbIE (OPMBI M YCIOBHS JESITEIHHOCTH
(TOpsAIOK AESITETHLHOCTH) HE MOTYT OBITh HIACHTUIHBIMH.

05 mapra 2020 roma I'ocmyma PO mpussiia B TpeTheM YTCHUH
3aKOHOMPOEKT O CTaTyce YIIOJIHOMOYEHHBIX MO MpaBaM YelOoBeKa B
cyobekTax PO, JlokyMeHT ycTaHaBIMBAET, YTO JOJDKHOCTH PETHO-
HAJILHOT'O YITOTHOMOYEHHOTO IO MPaBaM YeJI0BeKa SIBISIETCS Tocyaap-
CTBEHHON JOJDKHOCTHIO CcyOBekTa P®, mpm ocyliecTBIEHHH CBOWX
MOJIHOMOYHI OMOYJICMEH «HE3aBUCUM OT KaKHX-THOO roCcyaapCTBEH-
HBIX OPraHOB U JIOJDKHOCTHBIX JIMIY, & TAKXKE SIBISIETCS HE IMOJJ0TYET-
HBIM M. Ha 3Ty IOMKHOCTH Ha CPOK JIO IISATH JIeT (He Ooyiee OBYX
CPOKOB TIOZIPS/T) MOKET OBITh Ha3HAYEH TOJIBKO IpakaaHuH PD B BO3-
pacte ot 30 ser, «o0anarouuii 6e3ynpeyHol penyTanuei, UMM
BBICIIEE 0Opa3oBaHMe, a TAKKe MO3HAHUS B 00JAaCTH MpaB M cBOOOJ
YCJIOBCKA U TpaKaaHWHA, ONBIT UX 3alllUThD». KaH):[I/I):[aT npu 3TOM
HE MOXET UMETh IPaKIAHCTBA HHOCTPAHHOTO I'OCY/IapCTBa WM BUA
Ha JKUTEJIbCTBO.

CornacHo WHHUIMATHBE PETMOHAIBHBIA YNOJHOMOYEHHBIH IO
npaBaM YeJIOBeKa Ha3HAYaeTCsl Ha JOJDKHOCTH 3aKOHOJATENLHBIM Op-
raHoM BiacTu cyObekta PD B mopsizke, yTBepKIaeMOM PETHOHOM.

153 06 OOUMX MPUHIMIIAX OPTaHU3AIMH JESATENFHOCTH yIIONTHOMOYEHHBIX TI0 TIPaBaM

gyenoBeka B cyObekrax Poccuiickoit @enepanuu : [lacmopt mpoekra denepaibHOTO

3akoHa Ne 573725-7 // Nloxyment onmybnmkosan He 0611 // CIIC KoncynsrantlImoc.
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Kangunatypel 1O paccMOTpeHHs AOJDKHBI INIPOHTH COIJIaCOBaHHE
¢ (emepasbHBIM YIIOJIHOMOUYEHHBIM IO IIpaBaM 4esloBeKa. JJoKymeHT
HaJeseT PerHOHAIBHBIX YIIOJTHOMOYEHHBIX 110 IIpaBaM YeJIOBEeKa IIH-
POKHMMH HOJHOMOYMSAMH IO OOPAIICHUIO B JIHOObIE OpraHbl rocynap-
CTBEHHOM BJIACTH, B TOM YHCJIE ¢ TpeOOBaHNUEM MPHUBICUEHHS K OTBET-
CTBEHHOCTH JAOJDKHOCTHBIX JIMI, HapylIAKOIIUX IIpaBa YeJIOBEKa.
C npuHATHEM 3aKOHOIIPOEKTa 3aBeplinioch, mo MHeHuto T.H. Moc-
KaJIbKOBOW, (POPMHpOBaHHME €IWHOW TOCYAapCTBEHHON CHCTEMBI 3a-
IUTHI TIPaB YesIoBeka B POM,

Ilopsinoxk oOpameHusi K YNOJHOMOYEHHOMY IO NpaBaM
yeJI0BeKa

OOpatieHre Kk YIOIHOMOYEHHOMY IO MpaBaM YeJOBEKa SIBIIs-
€TCsl OCHOBHBIM BHECYJCOHBIM CIIOCOOOM 3alllUThl HAPYIICHHBIX IpaB
U cBOOOX 3asBUTENs, KOTOpbIE rapaHTHpoBaHbl EBpomelckoil KOH-
sennuei™ u 1. 2 Koncturyuuu PO.

Conepxanue xano0, MOAaHHBIX YTOJTHOMOYEHHOMY, MPHHIH-
NHUAJBHO OTJIMYAeTCAd OT OOpallleHHH Tpa’kAaH B IOCYIapCTBEHHBIE
Oprasbl, OpraHbl MECTHOTO CaMOYITIPABIIEHUS, UHBIM OpTaHHU3alisIM U
UX JIOJDKHOCTHBIM JIMLIAM, Ha KOTOPBIE BO3JIOXKEHO OCYIIECTBICHUE
nyOonuuHo 3HauuMbIX (QyHKImA. [IpeameroM xanmoObl sBISETCS pe-
HIeHue Win AericTeue (Oe3neicTBie) Tocy1apCTBEHHBIX OpPraHoB, Op-
raHOB MECTHOTO CaMOYINpaBICHMS, JODKHOCTHBIX JIHI, TOCyJap-
CTBEHHBIX CIIy’>KalllUX, €CJIM paHee 3asBUTENb 00KaJoBaJI 3TH peLle-
HUSI WK JeiicTBus (Oe3neiicTBre) B Cy1e0HOM MO0 aJMHHUCTPATHB-
HOM TIOpSIKE, HO HE COTJIACeH C PELICHUSIMH, IPUHATHIMH TI0 €ro XKa-
so6e (4. 1 cr. 16 3akoHa). OcoOblii TOPSAAOK PACCMOTPEHHS Kajlo0
YTOIHOMOUYEHHBIM 00YCIIOBJIEH TEM, YTO K HEMY oOpalaroTcs mnocie

15 Tocmyma TpuHsANa 3aKOH O pervoHaIbHBIX omOyacmenax // RG.RU. URL:
https://rg.ru/2020/03/05/gosduma-priniala-zakon-o-regionalnyh-ombudsmenah.html
(mata obpamenus: 10.03.2020).
155 KonpeHuust 0 3aIuTe MpaB YeloBeKa U OCHOBHEIX cB0OOJ (3akiioueHa B I. Pume
04.11.1950) // Cobpanmue 3akonomarensctsa PD. 2001. Ne 2. Cr. 163.
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TOTO, KaK 3asBUTEIN YK€ TOJaBad >XKajo0y B pamMKax 3aKoHa
Ne 59-®3%%¢ B rocynapcTBeHHBIE OpPraHbl U JOJKHOCTHBIM JIULIAM.

Kanoba YnomHOMOYeHHOMY 1O TpaBaM 4eJioBeKa, odopmiise-
Masi B MUCBMEHHOM BHJE, He mMeeT cTporoil (opmel (hopmyisipa),
OJTHAKO JIOJDKHA OTBEYATH CIEAYIONINM TPEOOBAHIIM:

—He SIBISTbCS aHOHUMHOIA;

—CoIepKaTh (GaMUIHIO, UMSI, OTUESCTBO U afpec 3asBUTEIS (Ke-
JaTenbHO HOMEp TenedoHa);

—COJEp)KaTh MU3JI0KEHHE CYLIECTBAa PELICHUNA WIA ACHCTBUI
(6e3meficTBUS ), HAPYIIMBIINX MIIM HAPYMIAIONINX, 10 MHCHHUIO 3asBH-
TeJs, €ro TpaBa U CBOOOIBL;

—COIIPOBOXKAATHCA KONHUAMHA peH.[eHHﬁ, IMPUHATBIX IO €T0 Ka-
n00e, paCCMOTPEHHOMH B Cy/IeOHOM HITH aIMUHUCTPATHBHOM ITOPSIIIKE.

[Ipu ommcanum B xamobe MOMYIICHHBIX HAPYIICHUH 3asBUTENb
JIOJDKEH yKa3aTh Ha (haKTHYECKHE OOCTOATENHCTBA HAPYIIECHUS €ro
MpaB, CTaBIINX MTOBOJOM JUISI OOpAIIeHHs, a TaKXKe TOSCHUTH, B YeM
3aKJTFOYAETCS €ro JIMYHas 3aMHTEPECOBAHHOCTh B YCTPAaHEHHWH Hapy-
mennid. JKanoba He MOMKHA CoMep,aTh KaKUX-THOO o0muX (IeKia-
PaTHBHBIX) OIICHOK JIESTETbHOCTH OPTaHOB BJIACTH WM JOJKHOCTHBIX
JUI] ¥ KPUTUYECKUX 3aMEUaHUil M0 3TOMY MOBOJY, HE KaCaOIIUXCS
HapYIICHHBIX MpaB 3asBuTels. [lepeueHb JOKyMEHTOB, MPIIIaraeMbIX
K kanoOe, SIBIIETCS OTKPBITBIM, TOCKOJIBKY 3aBUCHUT OT TOTO, YbU
neiictBus (Oe3neiicTBue) OyayT 00XKaloBaThCS M B YEM BhIpa)KaeTcs
HapylIeHue npaB 3asBuTelns. JKaaoObl JIMI, HAXOIIIIUXCS B MECTax
MIPUHYAUTENBHOTO COAEP)KaHUs, He TIOJIekKAT IEH3ype U B TEUCHHE
24 qacoB HaNpaBJISIOTCS Y TOJTHOMOYEHHOMY.

J’Kanoba, cocraBieHHas B NMHUCHMEHHOM BHJIE, HAITPABIISIETCS
o anpecy: 101000, ropox Mocksa, ynuna Mscautkas, 47. Xamoba
MOJET OBbITh HampaBjeHa YTOJIHOMOYEHHOMY B BHJE 3JEKTPOHHOTO
JIOKYMEHTa. DJIEKTPOHHbIE 00palieHus] K YTOJIHOMOYEHHOMY IOCTY-
MarT yepes WHTEPHET-TIPUEMHYIO OHUIHATIEHOTO caifta

156 Menepanbpii 3akonH or 02.05.2006 Ne 59-®3 (pex. ot 27.12.2018) «O mopsiake
paccMoTpenust obpamenuit rpaxaan Poccuiickoit @enepanmmy // Cobpanue 3akoHO-
narenscTBa PO, 08.05.2006. Ne 19. Ct. 2060.

190



(ombudsmaNerf.org/coNetact/form) mocpeacTBoM 3armoHEHUS CIEIH-
anpHON (opmbl. B Hell yKkas3pIBaloTCs KaTeropusi oOparieHus (mpe-
JIO’KCHHE, 3asBJICHHUE, jkao0a), IpeIBapuTEIbHBIN dTan 00)KaI0BaHM
(CyneOHBIN WM aIMUHUCTPATUBHBIN), (paMuiIus, UMsA, OTYECTBO 3a-
SIBUTEIIS, €T0 DJICKTPOHHBIA M TIOYTOBBIN azipeca (00s13aTeIbHO), COIH-
aJbHOC TIOJIOKCHHE 3asABUTENS, a TaKkKe TeMaTuka oOpamenwid. [lpu
5TOM KOJHYECTBO T€M OOpalieHnii ¥ X Ha3BaHHUS COBIIAJAIOT C TeMa-
kol Knaccudukaropal®, 4ro co3maer BO3MOKHOCTE ISl 00BEIHU-
HEHUS B eIWHYI WH(GOPMAIMOHHYIO CHCTeMY OOpalleHWd TpaKAaH,
paccMaTpUBaEMBbIX B MOpsIKe, ycTaHOBIeHHOM D3 Ne 59-D3.

’Kanoba Oynmer mpuHsATa YTOITHOMOYEHHBIM K PacCMOTPEHHIO
TOJIBKO TIpU CcOONIofeHnH TpeOoBaHWA TO (GopMe U COAEPIKAaHUIO
Y COOTBETCTBHUS JKaJI00Bl KOMIIETEHIIMH Y IIOJITHOMOYEHHOTO. B mpo-
TUBHOM ClTy4ae YTOJHOMOYEHHBIH HMEET MPaBO MOTHBUPOBAHHO OT-
Ka3aTh B MPHUHATHU Xano0bl. OTKa3 B MPUHSITHN JKaJ00BI K PaCCMOT-
PEHHIO 00KaTOBaHUIO HE TTOIJICIKHUT.

YpoBeHb TIpu3HaHUS, COONIOACHUS W 3allUTHl MIPaB YeIOBEKa
OTIpeZIeTISIET CTENeHb YCTOMYMBOCTH U Pa3BUTHUS IMYHOCTH, OOIIECTBA
U TOCYJIapCTBa B WX HEPa3pPBIBHON B3aWMOCBS3M M B3aWMO3aBUCUMO-
CTH, XapaKkTepu3yeT KadyecTBO XMU3HU B KOHKPETHOM OOIIECTBE U BO
MHOTOM ONpe/IeIsieT aBTOPUTET BIIACTH.

Ha cerognsimiHuid J€Hb MHCTUTYT YTOJHOMOYEHHOIO IO Tpa-
BaM 4YeEJIOBEKa SABJISIETCS CHEIMAIU3UPOBAHHON CHCTEMOW 3allUThI
npaB TpakAaH M JIeHCTBEHHOW (opMOW KOHTpPOJIS 32 OpraHaMu Hc-
MOJIHUTEIILHOM BJIaCTU B 00JIACTH COOJIFOJCHUS MMM IIPaB U CBOOOI
YeNoBeKa U rpaxkJIaHHHA.

157 Temaruueckuii knaccuduxatop obpamieHuii rpaxknan Poccuiickoii ®enepanun,
MHOCTPAHHBIX TPaXkJaH, JUIl 0e3 rpakaHCcTBa, 00beIUHEHUIT TpaXKJaH, B TOM YHUCIIe
opuaudeckux nun, ynpasiaeHus [Ipesunenta Poccuiickoit @enepanuu mo pabote ¢
oOpareHusIMU TpakAaH M opraHu3anuid (yTB. pacrnopsbkeHueM YnpasneHus I[Ipesu-
nenta P® mo pabote ¢ obpamenusmu rpaxaal u opranusanuii ot 30.11.2017 Ne 104)
[OmexTponnsti pecype] // Jlokyment omy6mmkoBan He Obun // CIIC Koncymbrant-
IImroc.
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I'nasa 4. MEXKAIYHAPO/IHASI CUCTEMA 3AILIATHI
ITPAB YEJIOBEKA U I'PAXKTAHUHA

§ 4.1. IlonsaTHe, 321a4M U OPraHU3AUMUA MeXaHU3MA
MEeKIYHAPOAHOM 3alIUTHI IPaB YeaoBeka B pamkax OOH

[Togxon K MOHMMAHMIO MPaB U CBOOOA B Pa3NUYHBIX TOCYyAAp-
CTBax ObUI pa3HbIM, B 3aBUCUMOCTH OT HCTOPHYECKOTO CTAHOBJICHUS
rocyJapcTB, UX MOJIMTUYECKUX CHCTEM, PEIMTHO3HBIX, ITHUYECKUX
BO33pPEHUM, TpaauIui HApOJOB, MPONKUBAIOIIUX B ATHUX CTpaHax,
U IpyTux (hakTopoB.

ToNBKO OrpaHUYEHHOE YHUCIO rocyAapcTB B Hauyaie XX Beka
YYacTBOBAJIO B MEPBBIX MEXIYHAPOAHBIX IOrOBOpPax W KOHBEHLMSX,
COJIeprKalINX TMOJIOXKEHUSI 0 00prOe ¢ pabCTBOM U PabOTOPTOBIEH, O
3alLIUTE PEJIUTHO3HBIX, 3STHUYECKHX MEHBIIMHCTB, IPaBax 4YelOBEKa B
NepUO] BOOPY)KEHHBIX KOH(IMKTOB W Ipyrue npaBa U CBOOOIBL
OpHaKO LENbI0 3TUX COIVIALICHUH SBJSUIOCH HE CO34aHUE BCECTOPOH-
HEH CHCTEeMBbI MEXIyHapOIHON 3aIlUTHI IPaB YEJI0BEKa, a JIUILIbL o0ec-
NeYeHHE HEKOTOPBIX IPaB JUYHOCTH.

Bropas MupoBas BoiiHa ¢ 04eBHIHOCTBIO ITOKa3aJia, YTO BOIPOC
0 IpaBax YeJIOBEKa HEPa3phIBHO CBS3aH ¢ HEOOXOAMMOCTHIO TOAIEP-
YKaHWS MEXIYHApOIHOTO MHUpa M 0e3011aCHOCTH W BBISBUIIA PSII HENO-
CTaTKOB B MEXIYHAPOAHOM PETYJIMPOBAHUM IIPAaB U CBOOO] YEJIOBEKA.
[Tosromy yxe B Hexmapammu OO0bennHeHHBIX Harwii, moamucanHoN
1 suBapst 1942 r. or uMeHu 26 cTpaH, NOAYEPKUBAIIOCH, UTO «IIOJIHAS
noOesa HajJ BparaMu HEOOXOIUMa /sl 3aIlUTHI KU3HH, CBOOOABI, He-
3aBHCUMOCTH U COXPAaHEHHS YEJIOBEUYECKUX NPaB U CHPABEATUBOCTI.

Arpeccusi U MpeCTYIUIEHUs] IPOTUB YEJIOBEYECTBA, COBEPIIICH-
HBIE (Par3MoM B roJisl BTopoit MUpOBOIi BOWHBI, TOOYIHIH MUPOBOE
CO00IIECTBO CO3JaTh MEKAYHAPOIHYIO OPraHH3allUio, KOTOpas OCy-
IIECTBISUIAa OBl MEXAYHAPOIHOE COTPYIHHUYECTBO B pa3pelIeHUN
MEXIYHAPOIHBIX MPOOIEM 3KOHOMHYECKOTO, COMAIBHOTO, KYIbTYp-
HOTO ¥ TYMaHHWTapHOTO XapakTepa W B TMOOIIPEHUH W Pa3BUTHH yBa-
’KCHUS K TpaBaM 4YellOBeKa U OCHOBHBIM CBOOOJIaM sl BceX, Oe3 pas-
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JTUYHS PAchl, TIOJIa, s3bIKa M penurun. Tak, 26 utors 1945 r. ObL1 TI01T-
nmrucaH YcraB Opranmsannn O0bemuHeHHBIX Haruit, cr. 1 xoTOporo
3akpenuia B kayectse Lenu OOH — ocymecTBiieHrEe MEXTyHAPOIHO-
IO COTPYAHUYECTBA «...B IIOOLIPEHNH U PAa3BUTHH YBaKEHUS K IIPaBaM
YeJI0BEKa U OCHOBHBIM CBOOOAAM JIsl BCEX, O€3 pa3inudus packl, 0Ja,
s3pIka U penurun...». YcraB OOH B cr. 13 ynmomHoMounBaet ['eHe-
panpHyl0 Accam0j€r0 OpraHM30BbIBaTh MCCIECIOBAaHUS U JAEIaTh pe-
KOMEHJALUH B LEJNSX «...COAEHCTBUS OCYILIECTBICHHUIO IIPaB YeIOBEKa
Y OCHOBHBIX CBOOOL. ..».

Takum obpazom, YcraB OOH siBuIICS MEpPBBIM B UCTOPUU MEXK-
OYHapOIHBIX OTHOLIEHWH MHOTOCTOPOHHHM JOT'OBOPOM, KOTOPBIH
3aJI0)KHJI OCHOBBI LIMPOKOTO Pa3BUTHA COTPYAHHUYECTBA TOCYIAPCTB
10 IPaBaM YeJIOBEKA.

B pamkax OOH 6bum npunsatel BeeoOmas nexmapamnus mnpas
yenoBeka ot 10 gexabps 1948 r., MexayHapoAHBIH MakT 00 3KOHO-
MHYECKUX, COLIMANBHBIX U KyJIbTYPHBIX IpaBax U MexIyHapOAHBIN
MaKT O TPAXKJAHCKUX H MOJUTUYECKUX MpaBax oT 16 gekadps 1966 r.,
[lepBslit hakymbTaTHBHBIN TPOTOKOI OT 16 nexabps 1966 r. u Bropoit
(hakynbTaTUBHBIA TIPOTOKON OT 15 mexadbps 1989 r. k MexmyHapon-
HOMY TIAKTY O TPXJAHCKUX U MOJUTHYECKUX TpaBax. ITH JOKYMEH-
THl SIBUJIUCH YHUBEPCAJIBHBIMH MEXIYHApOJHO-TIPABOBBIMU aKTaAMH,
YCTAaHOBUBIIMMHU  OOIIEUEIIOBEUECKHE  MEXKYHApOHO-TIPABOBbIC
CTaHIapThl B 00JacTH mpaB M cBOOOA uesnoBeka. TakuMm oOpas3om,
1paBa U CBOOO/IbI YEJIOBEKA MEPECTAIN OBITh OOBEKTOM TOJILKO BHYT-
pPEHHElH KOMIIETEHIINH TOCYapCcTBa, a CTaH JISJIOM BCEro MEKayHa-
POIHOTO cOO0IIEeCTBA.

Heo0XoMMo OTMETHTh, YTO HapAAy C STHMH JOKyMEHTaMH
NPUHUMAJINCh MEXKIYHApOJIHBIE COTJIAIIEHUS HA PErHOHAJIBHBIX
ypoBHsix: KOHBEHIMS O 3aIIMTe MpaB U OCHOBHBIX CBOOOJ YeloBeKa
1950 r., mporokosl K Hell, EBponelickas conuanbhas xaptus 1961 r.,
AMepuKaHCKasl JeKiIapanus mpaB U o0s;3aHHOCTel yenoBeka 1948 r.,
AMepuKaHCKasi KOHBEHIIMS O IpaBax udesoBeka 1969 r., AppukaHckas
XapTHs IpaB YeJaoBeka U HapoAoB 1981 r., B KOTOPHIX TaKkKe 3aKper-
JISUTACH TIPaBa U CBOOOIBI YETTOBEKA.

193



Kpome a3toro, B pamkax cucrembl OOH u mpyrux mexmyHa-
POIHBIX OpraHm3aIuii mocirie Bropoit MuUpoBoit BOMHEI MPUHATO OoJIee
80 MexITyHapOIHBIX JOTOBOPOB, OTHOCSIINXCS K TIpaBaM B CBOOOIaM
YeloBeka, B ux gncie: KoHBeHIHs 0 corflacii Ha BCTYIJICHHE B Opax,
OpadHOM BO3pacTe W peructpanuu opaka 1962 r.; Korsenmus o mpe-
IYTIPEXICHUH TIPECTYIUICHNS TeHOIUAa  HaKa3aHuu 3a Hero 1948 T.;
KonBeHIus 0 mpecevdeHny MpecTyIUICHNS anapTenia U HaKa3aHu! 3a
Hero 1973 r.; MexayHapoaHas KOHBEHIIUS O JIUKBUAALNN BceX hopM
pacoBoii quckpumuHAIUN 1966 r.; KOHBeHIINS TPOTHB MBITOK U APY-
TUX KECTOKUX, OECUSIIOBEYHBIX WIIH YHIDKAIOIINX JOCTOMHCTBO BUIOB
oOpartieHus u Hakazanusg 1984 r. u Ipyrue cornameHus.

Takum 00pa3om, o MEKIYHAPOAHBIMU CTAaHAAPTAMHU CICAYET
MMOHUMATh MEXITyHAPOJIHBIE HOPMBI B 00JIACTH TPaB M CBOOOJ YeIo-
BEKa, 3aKPEeIUISIoNINe O0IIeUeIOBeYecKre, BCceoOIie U YHIBEPCATb-
HBIE MIPaBa U CBOOOJBI JUYHOCTH, & TAKXKE 0053aTEILCTBA TOCYIApPCTB
uX 00ecrieunBaTh Ha HAIIMOHAIFHOM YPOBHE.

BceoOmHoCcTh U yHUBEPCATBHOCTh MPaB M CBOOOJ YeIOBEKa
O3HaYaer:

1. Bce moau 6e3 kakoi-mrMb0 MUCKPUMHHAIMKA HMEIOT OCHOB-
HBIE TIpaBa U cBOOOBI. ["apaHTHpyeTCsl paBEHCTBO MpaB U CBOOOJ ve-
JIOBEKa HE3aBUCHMO OT TIOJIa, Pachl, HAIIMOHAILHOCTH, S3bIKA, OTHO-
IICHUS K PEITUTHH, YOSKISHUA U IPYTUX 00CTOSITEIHCTB.

2. EcTecTBeHHBIE, HEOTHEMJIEMBIE TIpaBa, MPUHAJICKAIIUE Ye-
JIOBEKY OT pOXKAeHUus (MpaBO Ha >KU3Hb, HEIPHKOCHOBEHHOCTh, CBO-
601y yOSIKIEHHI U T. 11.), — 3TO OOIIKE MPaBa ¥ CBOOOIbI BCEX JIFOEH
BHE 3aBUCHMOCTH OT TOJUTHYECKOTO PeXrMa, (OPMBI TOCYAaPCTBEH-
HOT'O YCTpoiicTBa, (OPMBI MpaBIeHUS W MEXIyHAPOJHOTO CTaTyca
CTpaHBI.

3. Besne, rae Obl YemoBeK HM HAXOAWJICSA, OH 00jaJaeT OCHOB-
HbBIMH €CTCCTBCHHBIMU IIpaBaMU U CBO6OIIaMI/I BHE 3aBHCHMOCTH OT
TOTO, SIBJISIETCS JIM 3Ta TEPPUTOPHSI HE3ABUCUMOM, IIOJJOIIEYHOH, Heca-
MOYTIPABIISIOMIEICS WM KaK-THOO MHa4Ye OrpaHUYEHHOW B CBOEM Cy-
BEpEHUTETE.

AHanu3 MeXIyHapOIHO-TIPABOBBIX JOKYMEHTOB B OONacTH
npaB M CBOOOJ YEJIOBEKAa IO3BOJISIET CJHIENaTh BBIBOJ O TOM, YTO
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MedNHCOYHAPOOHAs 3aWuma npas u ce00600 4elosexka — 3TO COBOKYII-
HOCTH OOIMIETIPU3HAHHBIX W CIIEIUATBHBIX NPAaBUI W HOPM, KOTOpHIE
pETTIaMEeHTHPYIOT TIpaBa W CBOOOJBI HEJIOBEKa, €ro OO0S3aHHOCTH
nepes; CBOMM TOCYAapCTBOM, a TakKe O0S3aHHOCTH TOCyAapcTBa Tie-
pex CBOMMH Tpa)kIaHAMH, U COCTOWT B CIICAYIOIIEM:

1.B co3maHnm BceoOmMX pPEeKOMEHAAl 10 YHUBEPCATHHOMY
YBOXEHHIO W COOJIOICHUIO TIPaB M CBOOOJ yeloBeKa 0e3 pazimudus
pachl, 1ona, SA3bIKa, PEIMTUU U APYTHX 00CTOATEIBCTB.

2.B pazpaboTke MeEXKIyHApOAHBIX COIJIAIIEHHH O MpaBax M
cBOOOMax 4YesoBeKa (JOrOBOPOB, JEKIapanuii, KOHBCHIIMH, MaKTOB
M T. 1.), KOTOpBIC HAaNaraloT MEXIyHapoJHbIC OpUANYecKrue 00s13a-
TEJIbCTBA HA TOCYAapCTBa NPU3HABATH, MPENOCTABIATh U OOeCTeUu-
BaTh 3al[UTy HAIMOHAIBHBIM 3aKOHOJATEIBCTBOM BCE T€ MpaBa
¥ CBOOO/IBI JINYHOCTH, KOTOPBIE TMEPEYNCIICHbI B MEKIYHAPOIHBIX CO-
TIAlICHASX.

3. B co3manuu crienuanbHOr0 MEXIyHAPOIHOTO MEXaHU3Ma I10
MIPOBEPKE BBIMTOJIHEHUS TOCYIApCTBAMU CBOUX MEXKIYHAPOIHBIX 00s-
3aTeNbCTB B 0OJIACTH MIPaB YEIIOBEKA.

Hawnbonee BaxHbIe W OOIIETPU3HAHHBIE MPUHINIBI MEXTyHa-
POJTHOM 3aIMTHI MpPaB W CBOOOJ YEIOBEKA: MPUHITUI CyBEPEHHOTO
paBEHCTBa TOCYIapCTB, HEBMEIIATEIhCTBO BO BHYTPEHHHE Jea,
NPUHIMIT PAaBHOIIPABUS M CaMOOIIPE/ICNICHHsT HApOJOB, MPHHIUIT CO-
TPYAHUYECTBA TOCYAAPCTB, IPUHIIUI JOOPOCOBECTHOTO BBIMOIHEHHUS
rOCyJapCTBaMt CBOMX MEXITYHAPOJHBIX 00s3aTEIbCTB.

K umcny cnenuanbHBIX TPHHIMIIOB OTHOCATCS: 3ampelleHue
BCEX BHUJIOB U (hOpM TUCKPUMHHAIIMY, PABEHCTBO MEpe]] 3aKOHOM, 3a-
HIMTa TOCY/IaPCTBOM CBOMX TPaKAaH HE3aBHCUMO OT HX MECTOHAXOXK-
JICHHsI U TIPOXKMBAHUS, CIICIIMAbHAS 3aIlUTa [IPaB XKCHIIMH U JIETeH,
OTBETCTBEHHOCTh T'OCYJIapCTBa M €0 OPraHOB 3a HapyIIeHHE MpaB U
cBOOOJ YeJIOBEeKa U IpaXkIaHHHA.

[Tomapnstomee OONBITUHCTBO MEXAYHAPOIHBIX COTJIAIICHUH
Mo 3alluTe MpaB U CBOOOJ 4YeIOBEeKa M TIpaxJaHWHA pa3paboOTaHO
B pamkax OOH u ee cnenuanu3upoBaHHbBIX YUPEKACHUM.
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MexayHapoHasi IpaBO3alIUTHAS CUCTEMa IPEICTABISIET CO-
00l COBOKYIIHOCTb yUPEXKIAEMbIX MHUPOBBIM COOOIECTBOM HHCTUTY-
TOB, & TaK)KE CIOCOOOB U CPEACTB, HCIOIb3YEMBIX UMH B LIEJSIX IO-
OLIpeHUs] U oOecreueHys MpaB YeJIOBEKa BHE 3aBHCHMOCTH OT €ro
HallMOHAJIBbHO-TOCYJApPCTBEHHON IPUHAICKHOCTH.

B MexrocynapcTBEHHOM COTPYJHHMYECTBE 10 3aLUTE IpaB ye-
JIOBEKa ONPEAEIUIINCH IBE OCHOBHBIC C(ephl ACHCTBUSA MEXAYHAPOA-
HOW IPaBO3ALIUTHOW CHCTEMbl — YHHBEPCAJIbHAsl M PETHOHAIBHBIC
C COOTBETCTBYIOLIMMH MEXaHW3MaMH B yKa3aHHOM oOmactu. Oroso-
pUMCSI, YTO B MEKAYHAPOJHOM IpaBe 0OpaIlacTcs BHUMAaHHE TaKXKe
Ha CYIIECTBOBAHHE IBYXCTOPOHHUX MEXIOCYJapCTBEHHBIX MEXaHM3-
MOB 3aIlUThI NpaB yesioBeka. OAHAKO TAaKUe KOHCTPYKLUUH OOBIYHO
0a3upyIOTCs JIMIIb HA ACKJIapaTUBHBIX 3asBICHUSX IBYX CTPaH O CBO-
eil MPUBEP)KEHHOCTH MPABO3ALIMTHOMY ey W HE MPOSBISIOTCS Ha
MPaKTUKE B BUJE JEHCTBYIOLIMX MEXaHU3MOB UX PEaIN3aLiH.

Bceoowasn dexnapayus npae uenogeka

Bceeobmas nmexnaparus mpas denoBeka (manee — Jlexmaparms)
SBJSIETCS. OCHOBOIIOJIATAIOLIMM JOKYMEHTOM HCTOPHYECKOW Ba)KHO-
ctu. Tekct [exknapauuu sSBUICS Pe3yJIbTaTOM TECHOIO B3aWMOZCH-
CTBHS CIIEIMAINCTOB B 00JaCTH NpaBa, MPEACTABIABLINX BCE PETrHO-
HBl TUIaHeTHl. Jleknapanus Obiia mpuHsATa pesomonumert 217 A (III)
I'enepanphoit Accambnen OOH B Ilapuxe 10 nexabps 1948 r. B ka-
YecTBE JIOKYMEHTa, MPHHIUIIAM KOTOPOTO OO0S3aHBI CJIE/IOBATH BCE
HapoJiel U cTpaHbl. B Jlexnapaiuy ObUTH olpesiesieHbl OCHOBHBIE ITpa-
Ba YEJIOBEKA, KOTOpPbIE HEOOXOAWMO 3allUIIATh HA MEXKIYHAPOTHOM
YpOBHE.

C MomeHTa cBoero npuHstus B 1948 r. Jleknapanus Obuia me-
pesenena Ha Oonee 500 S3BIKOB, CTaB CaMbIM TEPEBOJAUMBIM JIOKY-
MEHTOM B MHpE, U MOCTYXKHJIa OPHEHTUPOM Ui KOHCTUTYIIUH MHO-
TUX HOBBIX HE3aBHCHUMBIX TOCYJapCTB U MHOTHX MOJOIBIX JAEMOKpa-
Tui. Bmecte ¢ MexayHapoIHbIM IAKTOM O I'PAKJAHCKHUX U IOJUTH-
YEeCKHX MpaBax U JBYMs (DaKkyJbTATHBHBIMH IMPOTOKOJIAMH K HEMY
(o mporeaype moaun ¥ paCCMOTPEHHUS Kajao0 U 0 CMEPTHOM Ka3HH) U
MeXayHapoTHBIM TTAKTOM 00 SKOHOMHYECKHX, COIIHANBHBIX M KYJb-
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TYpHBIX TIpaBaxX 3TH TPHU HHCTPYMEHTa OOpa3ylOT TaK Ha3bIBaEMBIN
MexmyHapOIHBIH OMILTH O TpaBaxX YeIOBeKa.

Bompoc o HeobxomumocTr pa3pabotku Jleknapanuy mpaB de-
JIOBEKa BO3HUK B Xoie paspaborkm YcraBa OOH. Maes pa3paboTku
Jlexmaparuu mpaB dejIoBeKa W BKIIOUECHHs ee B TekeT YcrtaBa OOH
6o mprtokeHus kK Hemy npuHamiexkana CLIA. Takoit e mo3umun
MIPHUJIEP’KUBATHACH JTATHHOAMEPUKAHCKHE TOCYAaPCTBA.

Ilon maBneHMEM aMepUKAHCKUX OpraHu3aiii (AMEpHUKaHCKOTO
WHCTHUTYTA TpaBa, KoMuccun no obecrieueHuno Mupa, AMEpUKaHCKON
rpynnsl TanupoBaHus) npaButenbcTBo CLIA Ha KoH(bepeHIHMH 1O
BbIpabotke YcraBa OOH B 1944 r. ¢ ywactmeM mpeacTaBuUTeNel
CCCP u BenmkoOpuTaHHH BHECIO TPEIOKEHHE O BKIIOYCHUU B
VYeraB [exnapanuu o npaBax denoBeka. OIHAKO 3TO MPEIOKEHUE
BbI3BaI0 Bo3paxkeHUs co cropoHsl CCCP u BemmkoOpuranuu, cuu-
TaBILIKX [IEPBOOYEPEAHOMN 3a7auei 3aKpeIJICHUE B Y CTaBE CTPYKTYPhI
Y TIPUHIUIIOB AESITEeIHHOCTH Oyaymiel opraHu3anuu. Bompockl npas
YelioBeKa Ha NaHHOW CTaJMU OHU CUMTAIA KOCBEHHBIMH M BTOPOCTE-
TIEHHBIMHU.

B kauectBe kommpomuccHoro Bapuanta CIIA npenmoxxuiau
BKIIOUUTH B Oymymuit YcraB OOH Tonbko craThu, Kacaromuyecs Iie-
ne#t u 3aga1 OOH B o6yacTi IpaB deIoBeKa.

Takum oOpazom, B Ycrae OOH Obutn 3akperuieHbl HeNn U
¢yuxiun OOH B 001acTy 3amuThl IpaB 4eJ0BEKa U ONPEIeICHBI Op-
raHbl, OTBETCTBEHHBIE 32 UX peanu3aiuio. OCyIecTBIATh yKa3aHHbIE
nenmu OOH pomknHa OblTa TyTeM KOOPJMHAIUHM «MEXTYHAPOIHOTO
COTPYAHUYECTBA B IMOOUIPECHUUN U PA3BUTHU YBAXKCHHA K IIpaBaM 4e-
JIOBEKa U OCHOBHBIM CBO0OJIaM Bcex, O3 pasinyusi packl, M0Ja, sS3bIKa
u penurum» (. 3 cT. 1), comelcTBUs «BceoOUIeMy ... COOIIOACHUIO
IIpaB YeJI0BEKa M OCHOBHBIX CBOOOM» (CT. 55).

Takum o6paszom, Ycra OOH Bosznaraer Ha TocyqapcTBO IOpH-
JIMYECKOe 0053aTeNbCTBO COOJIOIATh OCHOBHBIE TIpaBa M CBOOOJIBI
4eNoBeKa, He JOMyCKasl PH 3TOM KaKOH-TH00 JUCKPUMUHAIINH.

OxonuarenbHbIil TekeT YcraBa OOH 611 BeIpaboTaH 1 MOAIH-
can B Can-®pannucko (CIIA) 26 utors 1945 r. Ha KoHDEpEHINH
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O0bpenuHeHHbIX Hanuii mo Bompocy o co3maHuu MeXTyHapOIHON Op-
raHu3aIu. YCTaB BCTYNMWI B cuiry 24 oktaopst 1945 r. mocne patu-
¢ukarmuu ero CCCP, CIIIA, Benukoopuranueii, @panmueii, Kntaem
1 OONBITUHCTBOM TOCYIAapCTB, moanucasmmx Ycra OOH.

IIpn Bceil aOCTPaKTHOCTH YCTaBHBIX ITOJOXEHHWHA B O0JIACTH
MpaB YeJIOBEKa HeNb3s HE OTMETUTh BAXKHEUIYIO0 POJbh YCTaBa B CO-
3IaHWUU TIPaBOBOM 0asbl AJISi OCYIIECTBICHHUS HOPMOTBOPYECKOHN mes-
TETHHOCTH C TOYHON (PUKCAIMel peIMeTa peryInpoBaHusl.

16 deBpans 1946 r. 6sm1a cozmana Komuccus OOH mo mpaBam
YeloBeKa, KOTOPOH Mmopydanach pa3padoTka MeXTyHApOIHBIX TeKiIa-
panuii ¥ KOHBEHIIWHA IO BOIPOCaM TpakKJaHCKUX cBoOox. B cocras
Komuccun Bommn nipeacraputenu crpan EBporbr (Aurmus, Opanmms,
bensrus); Amepuku (CLUIA, Ynnm); Asun (Kutait, Ungus); Adpukn
(Erumner); ABcTpanuu U TMpHHAUICKAMAX K Pa3IMIHBIM ITOIHTHYE-
cknMm cucremaM (CCCP, Ykpauna, benopyccus, [lonpia), uto Hare-
muBano pabory Komuccun Ha 0000IIeHNE pa3IHYHBIX TOKTPHHAIH-
HBIX TI0JIXO/IOB, HJICOJIOTHH W HAIIMOHAIBHOTO 3aKOHOIATEIHCTRA.

Oo0bvenunenne B Komuccun OOH mo mpaBam denmoBeka Ipen-
CTaBUTENEH pa3MMIHBIX (HUITOCOPCKUX, HASOTOTHIESCKAX U PEIUTHO3-
HBIX BO33PEHHUI Ha TPOUCXOXKICHHE W COJICpKaHHE IpaB YeIIOBEKa
BBI3BAJIO OCTPBIE TUCKYCCHU M Pa3HOTIIACHS 110 KaXJIOW CTaThe MPOeK-
ta Jlexmapamun. OO0 3TOM KpacHOPEYHBO CBUICTEIBCTBYET TO, UTO
¢ ceHts0pst 1o nexadbpp 1948 r. 11l Komurer ['eHepanbHoli AccamOiien
OOH nposen 85 3acenanuii mo nmpoekty Jekmapamnum, a TOJIOCOBaHHE
npoxoamio 1 400 pas.

B pesynbrate TpexmecsuHOW pPabOTHl YAAIOCh COTJIacoBaTh
TekcT BeeoOriei nekmapamnuu npaB 4eiioBeka Ha 183-M rieHapHOM
3acenanun ['enepansroii Accambien OOH 10 nexabps 1948 r.

Bceobmiast pexnapanus mpaB uelloBeka Obula NpHHATA abCco-
JIIOTHBIM OOJBIIMHCTBOM TOJIOCOB: M3 56 rocynapcTB, MPUHUMABIIHIX
y9acTHE B TOJIOCOBAaHUU, 48 MIPOTOIIOCOBAIIO «3a», UL 8§ TOCYIapCTB
Bosnepxkanuch, cpemu HuXx: CCCP, benopycckas CCP, YxkpauHckas
CCP, Ilonwmma, FOrocnasus, CaynoBckas Apasus, M3pawts u FOxHO-
AdpukaHCKUH cOr03.

198



OTH cTpaHBl BO3AEPKAINCh, TaK Kak BO Bceobmryro mexmapa-
IIUIO TIPaB YeNIOBeKa HE OBUIM BKIIFOUEHBI TIOJIOKEHIIS:

a) 0 TIpaBe HaIWMii HAa CAaMOOIIpeIeIICHNE;

0) 3amuTe HAIMOHAIHHBIX MEHBIIINHCTB;

B) 3ampericHuy GammcTCKOR HACOIOTHH;

T) 3ampenieHn  MPOoTaran sl BOIHEI.

Bceobmas mekmapariysi mpaB udenoBeka ObUTa TPHUHSATA B BHIE
pesomoniun ['enepansaoit Accambiaen OOH u HOocWila JIHIIB peKo-
MEH/aTeIbHbIN XapakTep. OHa HE SBISETCS MEXTOCYIapCTBEHHBIM
JIOTOBOPOM, TIOATOMY HE MOKET pacCMATPUBATHCS KaK FOPHIUICCKHAN
00s13aTeTbHBIN TOKYMEHT.

Tem He MeHee BceoOmias nexmapariyist mpaB 4eIoBeKa — IepBhIi
MEXITYHAPOIHBINA TOKYMEHT B 00JIACTH MPaB YEIIOBEKA, 3aKPEITUBIIHN
OCHOBHBIE TPaKIAHCKHE, TMOIUTUYECKHE, SKOHOMHYECKUE, COIHAIh-
HBIE W KyJIbTypHBIC IpaBa U cBOOOBI YenoBeka. [IpunsaTas B ycnoBu-
SX TOCJIIEBOSHHOTO TEPEYCTPONCTBA MHpa, OHA BHECHA PsJ] WHHOBA-
[MOHHBIX MOMEHTOB KaK KOHIIENTYaIbHOTO, TaK M COAEPKATEIHHOTO
TUTaHa B 00JIACTH TIPaB YeJIOBEKa.

Jexmapanus momdepKkHylla YHUBEPCAIbHBIA XapakTep IpaB U
cB0O0OO/ 4eNOBeKa, 3alpeTHB KaKHe-THOO HMCKIIOUEHHUS B HUX MPEIo-
CTaBJICHHU M PAcIpOCTPAHUB UX Ha JIFOOOTO YeloBeKa, He3aBUCUMO OT
cTaryca, TEppUTOPUH MTPOKUBAHHS.

Ha OnaromatHoit mouse BceoOieli nexiapanuu BeIPOCTH Jie-
csaTku opranmzanuii cucremel OOH, MexayHaponHble 00pa3oBaHHs
(Coger EBportsl, Opranu3zaiys 1mo 6e30MacHOCTH U COTPYTHHYECTBY B
EBpomnie — OBCE u np.).

be3 BceoOriieii nekiapaiuu npas 4ejioBeka, 0e3 Ipyrux, pa3pa-
OOTaHHBIX HA €€ OCHOBE JJOKYMEHTOB OOIIEIUIAHETAPHOTO XapakTepa,
0e3 menol cHucTeMBl MEXTYHApOJHBIX, PETHOHAIBHBIX, MEXPETHo-
HaJIbHBIX, HAIMOHAJIBHBIX OPraHU3allvil, CTaBSALIMX CBOEH 3ajaueit
MMOOHIPCHUEC U 3aIIUTY IIpaB YCJIOBCKA, HEMBICJIMMBI CETOAHA TUBUIIN-
30BaHHBIC MCKAYHAPOJAHBIC OTHOLICHUA, JE€MOKPATUICCKOE Pa3sBUTHUE
HapOJIOB M TOCY/IapCTB, yCIelHas 60ph0a YenoBeuecTBa MPOTHB Pas-
JIMYHBIX q)OpM KOJJIEKTUBHOM JACCIIOTUHU U HACUJINSA.
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Bceobmas nexmaparus mpaB dejaoBeKa J1aja MOITHBIA UMITYITBC
JMagbHEHTIeH pa3paboTKe rpakIaHCKHUX MPaB YeIOBEKa, MpaB JKCHIIH-
HBI, THBAJIUIOB, peOeHKa, OCKEHIIEB, PETMTHO3HBIX W HAI[MOHAIBHBIX
MEHBLINHCTB U APYTUX KaTeropui JTroAei.

Bceobmas nekmapamnus mpaB deloBeKa COCTOHUT U3 MpeamMOyIIbl
u 30 crareii. B mpeambyie 3akperisercsi, 9T0 MpHU3HAHNE TOCTOMH-
CTBa, MPHCYIIETO BCEM UJICHAM YEJIOBEYECKOW CEMbH, W PaBHBIX U
HEOTHEMIJIEMBIX TIPaB WX SIBISETCS OCHOBOW CBOOOIBI, CIIPABEIIMBO-
cTi u Bceobmero mupa. [Ipm sToM mpaBa 4eroBeKa JODKHBI OXpa-
HATBHCS BJIACTHIO 3aKOHA B IEJSAX OOECIIEYeHUs TOTO, YTOOBI YEIIOBEK
He OBUT BBIHYXJECH NpHOerath B KayecTBE IIOCIEAHETO CpEelCTBa
K BOCCTaHHIO MTPOTUB THPAHUH U YTHETCHUSI.

B npeambyne momuepkuBaercs, uro | eHepanpHas AccamOnes
nmpoBo3riamaer BeeoOmryro nexmaparuio mpaB 4eIoBeKa B Ka4eCcTBE
3a/1a4¥, K BBIIIOJIHEHUIO KOTOPOH JOJKHBI CTPEMHUTHCS BCE HAPOMBI U
TOCY/IapCTBa, C TEM YTOOBI KaXIbIi YeIOBEK M KaXblil opraH oOre-
CTBa CTPEMIIIMCH IIYTEM MPOCBEIEHU 1 00pa30BaHMs CONEHCTBOBATh
YBa)KEHHIO 3TUX IMPaB U CBOOON 1 obecnedeHuto BceoObinero u dddex-
TUBHOTO TIPU3HAHUS U OCYIIECTBICHUSA WX KaK CpPeIyd HapoJOB TOCy-
JIAPCTB — YWICHOB OpPTraHW3allid, TaK U CPEIu HAPOJOB TEPPUTOPHIA,
HaXOASAIMXCS MO UX FOPUCAUKIIUEH.

CornacHo Jleknapalii OCHOBOIOJIATAIOIIUM JJIEMEHTOM JUIst
TMpU3HAaHWA TIpaB U CBOGO)Z[ YEJIOBEKA ABJISICTCA JOCTOMHCTBO JIMYHOCTH.

Jexnapaiusi mpoBo3riamaer BceX JI0JIeii CBOOOIHBIMU U pPaB-
HBIMH B CBOEM AJOCTOUMHCTBE U ITpaBaxX OT POXKACHHA. Onu HaJCJICHbI
pa3syMOM U COBECTBIO U JOJKHEI IIOCTYNATh B OTHOWIEHUH APYT Apyra
B ayxe OpatctBa (ctT. 1). Kaxkaplid uenoBek noibkeH 0051aaTh BCEMU
npaBaMH M BCceMH cBOOOJaMH, MpPOBO3IIIAIIEHHBIMH Jlekmapanuer,
0e3 Kakoro Obl TO HU OBUIO pa3iH4Ms, KaK-TO B OTHOIICHHU DACHI,
IBE€Ta KOXHU, I10J1a, A3bIKa, PECIIMIUH, MMOJIUTUYCCKUX U MHBIX y66>1<)1e-
HPII>’I, HAIMMOHAJIIBHOTO U COIMUAJIBHOI'O IMPOUCXOXKIACHUA, UMYIIICCTBCH-
HOT'0, COCJIOBHOT'O MJTM HHOTO TTOJIOXKEHHS (CT. 2).

Jexnapaiusi He pacCMaTpHUBAET MPaBa JIMYHOCTH U30JIHUPOBAHO
ot obmiecrBa. [ToaTroMy mpaBa JIMYHOCTH HOCST HE aOCONIOTHBIN Xa-
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pakTep, a OrpaHUIMBAIOTCS OOS3aHHOCTSAMH Tepen obmecTBoM. B3ia-
MMOOOYCIIOBJICHHOCTh TpaB JMYHOCTH OOS3aHHOCTAMHU Tepen oOre-
CTBOM OOBSCHSIETCS TE€M, YTO TOJBKO OOIIECTBO MOXET O0OECIeYHThH
«cBOOOHOE W TIONTHOE pa3BuTHE TMIHOCTH (1.1 cT. 29). JlomyckaroT-
sl TOJIBKO OTPaHWYEHUS TIPaB B CBOOOI, KOTOPHIE YCTAHOBIIEHBI 3aK0-
HOM HWCKJIFOYHTEIBHO «C IENbI0 00ECIeYeHHs JODKHOTO TPHU3HAHUS
YBa)KEHHUS TPaB M CBOOOJ APYTHX U yIOBIETBOPEHUS CHPaBEINBHIX
TpeOOBaHMI MoOpaau, OOMIECTBEHHOTO IMOpsiAKa W o0mero 6jgaroco-
crostams» (1. 2 cT. 29).

[IpaBa u cBOOOABI SBISIOTCS HEOTHEMIIEMBIM CBOMCTBOM JIMY-
HOCTH, TTO3TOMY Jlekmaparus 3aKpervisieT uX JOMHHHPYIOIIEe IOJI0-
JKEHHe, yMalsisi TeM CaMbIM HWCKIIOYHTENBHYIO DPOJIb TOCYIapcTBa
B OTIpeJIeNICHNH CTaTyca JUIHOCTH. Hudro B Jlekmapamum He MOXeT
OBITH MCTOJIKOBAHO KaK IPEIOCTABIICHHE KAaKOMY-IHOO TOCYIapCTBY,
TPyNIE JHIl WIA OTJAENbHBIM JIMIIaM TpaBa 3aHUMAThCS KaKOW-IHOO
JIESTEIbHOCTRIO WM COBEPIATh NCHCTBUS, HANIPABICHHBIE K YHHUTO-
JKeHuro npas u cBooox (ct. 30).

B kauectBe OfHON W3 TapaHTHA TpaB u CBOOOM YEIOBEKA,
3aKpeIICHHBIX B Jlekaparum, yka3aHo Ha TO, YTO KaKIIbId YEIOBEK
UMEET MPABO HA COIMAIBHBINA U MEXYHAPOIHBIN TOPSIIOK, IPH KOTO-
pOM TpaBa ¥ CBOOOJIbI, U3TI0KEHHBIE B 3TOM JOKYMEHTE, MOTYT OBITh
HOJIHOCTBIO OCYIIECTBIICHBI (CT. 28).

B cdepy epascoanckux npas Jlexnapanus BKIIOYHIIA IpaBa: Ha
YKU3Hb, CBOOOY ¥ JINYHYIO HETPUKOCHOBEHHOCTH (CT. 3); CBOOOY OT
pabcTBa MM HAXOXJICHUS B TOJHEBOJILHOM cOCTOSIHHU (CT. 4); CBO-
00y OT MBITOK WIIM JKECTOKOTO, OECYETIOBEYHOTO HJIM YHHIKAFOIIETO
YeJI0Be4YeCKOe JOCTOMHCTBO OOpaIlleHns U Haka3aHud (CT. 5); MpHu3Ha-
HUC HpaBOCY6BeKTHOCTI/I KaXJ101ro 4€JI0BCKa, Iac 6])1 OH HM HaxoIuJI-
cs (cT. 6); paBEeHCTBO BCEX JIIOJICH Tepesi 3aKOHOM, 0e3 BCSIKOTO pas-
JIN4¥sl, Ha PaBHYIO 3alIUTY 3aKOHA; PaBHYIO 3aIUTYy OT JUCKPUMHUHA-
LUK U OT MOJCTPeKaTeabCcTBa K Hel (CT. 7); 3¢ (eKTHBHOE BOCCTAHOB-
JICHUE B IIpaBax KOMIIETCHTHBIMHA HAIMOHAJIbHBIMUA CYJIaMH B ClIydasaX
Hapymi€HUA OCHOBHBIX IIpaB 4Y€JIOBCKa, MPEAOCTABJICHHBIX €MY KOH-
CTUTYIMEH WU 3aKOHOM (CT. 8); CBOOOy OT MPOM3BOIIHLHOTO apecTa,
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3a/IepKaHus WK U3THaHus (CT. 9); paccMOTpeHue, B ciiydae HeoOXo-
JUMOCTH, JieJla Ka)KJOr'0 4eJIOBEKa Ha OCHOBE IIOJIHOTO PaBEHCTBA
TJIacCHO | C COOJI0O/IEHHEM BCeX TPEOOBAHMM CIIPABEIIINBOCTH HE3aBH-
CHUMBIM U OecTpucTpacTHBIM cyZoM (cT. 10); mpe3yMITuio HeBUHOB-
HocTh (cT. 11); HEBMEMIaTenbCTBO B JIMYHYIO M CEMEHHYIO >KHU3HB
Ka)ZI0T0; HETPUKOCHOBEHHOCTD JKWIHIA; TallHY KOPPECIOHICHINY;
Ha YecTh W pemyTaruio (cT. 12); cBobomHOE mepenBmKeHne u BEIOOp
MecCTa XXHUTEJIbCTBA B Ipelesax KaKIOro rocylapcTBa; BO3SMOKHOCTh
MOKUIATh JTIOOYIO CTpaHy, BKIIOYas CBOIO COOCTBEHHYIO, M BO3Bpa-
maTbesa B CBOIO cTpaHy (cT.13); uckarh yOexkwuIna OT mpecieJOBaHun
B JIPYTUX CTpaHaX W MOJIb30BAThCSA ATUM yOexwumeM (cT. 14); rpaxk-
JaHCTBO, HEBO3MOXXHOCTh €0 UCKJIIOYeHHs (CT. 16); BlIageTb cBOMM
MMYIIECTBOM KaK €AMHOJIMYHO, TaK U COBMECTHO C IPYTMMH, IpU
3TOM HHUKTO HE JOJDKEH OBbITh IPOU3BOJIBHO JIMIIEH CBOETO HMYILe-
crBa (ct. 17).

Jexnapanusi 3akpervisieT KOMIUIEKC HEOOXOAMMBIX C TOYKH
3pEHUs] MEPOBBIX COOOIIECTB NOAUMUYECKUX NPA8 U c80000, a UMEH-
HO: CBOOOJIy MBICIH, COBeCTH U penuruu (cT. 18); cBoboxy yoexme-
HUll U cBOOOAHOE MX BhIpakeHHe (cT. 19); cBoO0OmMy MUpPHBIX cobOpa-
HUHM M accolualuii, a Takke cBOOOLY OT MPHUHYXACHHUS BCTYHAaTh B
Kakyro-nmibo accommanuio (ct. 20); mpaBo NpPHHWUMATH Y4acTHE B
yIpaBIIeHNH CBOEH CTPaHO HEMOCPEICTBEHHO WIIM 4Yepe3 CBOOOIHO
M30paHHBIX TPEJICTABUTENEH; PaBHBIA JOCTYN K TOCYAapCTBEHHOMN
ciyx0e B cBoeii crpane (ct. 21).

B cucremy sxonomuueckux u coyuanvHuix npas u c60600 4eio-
BEKa BKIIIOYEHBI: IIPaBO KAXJOTr0 YEJIOBEKa Ha COLMalbHOE obecrieye-
HUE U Ha OCYIIECTBJIICHUE HEOOXOIUMBIX JJIS MOJJEPIKAHUSI €ro J10-
CTOMHCTBA M JJIs1 CBOOOJHOTO PAa3BUTHUS €r0 JMYHOCTH IPaB B HKOHO-
MUYECKOH, COIMATbHON M KyJIBTYPHOHM 00JacTIX MOCPEACTBOM HAaIlH-
OHAJIBHBIX YCWJIMH U MEKIYHApOJIHOIO COTPYAHUYECTBA U B COOTBET-
CTBHUHU CO CTPYKTYpOH M pecypcaMu Ka)JIoro rocymapcrea (CT. 22);
NpaBo Ha TPyZ, Ha CBOOOAHBIA BBIOOp paOOTHL, HA CIPaBEAJUBBIE U
OraronpusTHBIE YCIIOBUS TPYyHa, HA 3aIIUTy OT 0€3pabOTHIII, TIPaBO
Ha paBHYIO OIUIATY 3a PaBHBIM TPYyX; NPaBO Ha CIPABEAJIMBOE U YJIO-
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BIIETBOPUTEIBHOE BO3HATPaKACHHE, OOECICUNBAIOIIEe JOCTOMHOE
YeJI0BeKa CyIIECTBOBAHUE JUI HETO CAMOTO M €T0 CeMbH M JIOOJIHSE-
MO€ MpH HEOOXOTUMOCTH APYTMMH CPEICTBAMHU COLMAIBHOTO oOec-
HIEYCHUS; IPABO CO3/aBaTh MPO(COIO3bI M BXOIUTH B HAX UIS 3ALUTHI
CBOMX MHTEpecoB (cT. 23); MpaBo Ha OTABIX U JOCYT, BKJIIOYAs MPaBoO
Ha pa3yMHOE OrpaHW4eHHe pabodyero THS M Ha OIUIAYMBAEMBIN MEpH-
OIIMYecKuil oTmycK (cT. 24); MpaBO KaKIOTO Ha TAKOW KXU3HEHHBIN
YPOBEHb, BKIIIOYAs IHUILY, OACKIY, KHIIHIIE, MEIUINHCKUN YXOI M
HEOOXOUMOE COLUANIBHOE 00CTYKHUBaHUE, KOTOPHIH HEOOXOINM ISt
HOJICPIKAHHS 3710POBBSI U OJIATOCOCTOSIHUS €T0 CAMOTO U €T0 CEMbH,
U MpaBo Ha o0ecrieueHue B ciiyuae 0e3paboTHIIbI, O0JNe3HH, HHBAIUI-
HOCTH, BJIOBCTBA, HACTYIUICHUSI CTAPOCTH WJIM MHOTO CITydasl YTrpO3bl
CPEICTB K CYNIECTBOBAHHUIO MO HE 3aBHCSIINM OT HETO OOCTOSITENb-
ctBaM (ct. 25).

Cpenu kyavmypusix npas Jleknapaiys BbIACTHAIA: IPABO Kax-
JIOr0 4YesloBeKa Ha OecryiaTHOe HavyajdbHOE U odIee o0pa3oBaHue, KO-
TOpOE JAOJKHO OBITH 0053aTEIBHBIM; Ha OOIIEAOCTYITHOCTh TEXHUYE-
CKOTO ¥ MpOo(heCCHOHATBHOTO 00pa30BaHUs, a TAK)KE€ HA OMHAKOBYIO
JOCTYITHOCTh Ui BCEX HA OCHOBE CIIOCOOHOCTH Ka)JIOTO BBICIIETO
oOpa3oBanus (CT. 26); MpaBO KakJOTO YEIOBEKa CBOOOIHO y4acTBO-
BaThb B KYJIbTYPHOU XHM3HH OOIIECTBA, HACTAXKAAThCS HCKYCCTBOM,
y4acTBOBaTh B HAYYHOM IIPOTPECcce M TOJIb30BAThCS €ro Onaramw,
a TaroKe MPaBO HA MHTEIUIEKTYAIbHYIO COOCTBEHHOCTH (CT. 27).

XoTs, KaK yKe OTMeYaaoch, Jleknapauus He SBISETCS OpHU-
JUYECKUM MEXIYHApOJIHBIM JIOTOBOPOM, TEM HE MEHEe, COTJIACHO
MEKIYHapOIHBIM 00BI4asiM, rocyraapcrBa-uwiensl OOH o0s3yrorcs
obecrneunBaTh COOTBETCTBHE CBOETO 3aKOHOJIATENILCTBA HOpMaM [le-
KJIapaluu.

I'enepanbroit Accambinee OOH norpeboanock 18 ner st To-
0, YTOOBI IPHHATH JOKYMEHT, COACPKALIHN MEXaHU3M 3allUThI IIPaB
4esioBeKa, u emie 10 et ajis Toro, 9To0B! JaHHBIN JOTOBOP BCTYIIHII B
JIEHCTBHE.
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Meosrcoynapoonsiii nakm o 2padxcOancKux U NOAUMUUECKUX
npaeax

MexayHapoIHbIH NakT O MPaXJAaHCKUX M NOJIUTHYECKUX IIpa-
Bax Obu1 mpuHAT I 'eHepanbHOl AccamOeeit OOH 16 nexabps 1966 .,
a BCTymwiI B cmuty 23 mapta 1976 1., TO ecTh JaHHBIH TOTOBOP SIBISET-
Csl yHUBEpCaIbHBIM U nieiicTByeT B cucteme OOH.

OH CcOIepXHUT OIpENeICHHBIH IepeueHb 3alIUIIAEMbIX IIPaB,
COOTBETCTBEHHO, TOJBKO NPU HApPYLUICHWH 3TUX IpPaB MOKHO oOpa-
IATHCS 32 3aIUTON 3TUX TPaB.

MexayHapOoIHbIi NAKT O IPaXJaHCKUX U NOJUTUYECKUX IIpa-
Bax IpexycMaTpuBaeT coszgaHue KomuTeTa Mo mpaBaM dYeJoBeKa
OOH, xotopslii B cooTBeTcTBUU ¢ DakyIbTaTUBHBIM IPOTOKOIOM
MO3BOJIIET YAaCTHOMY JIUIy oOpaTtuthcsi B Komurer mo mpasam deso-
Beka OOH ¢ uHIUBHIya bHOM Kano000i 1Mo OBOy HapyIIEHHs IpaB
YeN0BEeKa OJHUM M3 TOCYNapCTB, MOANUCABIIMX W PaTH(QHULUPOBAB-
X MeXTyHapoJHBIN MaKT O TPaKJAHCKUX M MOJIUTHYECKHUX MpaBax
u QakynbTaTuBHBIM npoTokoa K Ilakty. IlpaBo MHAMBUAYANIBHOTO
oOparieHus: mpeaycMOTpeHo craTheld | dakyapTaTHBHOTO MPOTOKOIIA,
KoTopas rinacut: «l'ocymapcrBo-yuactHuk Ilakra, KOTOpOEe CTaHOBHUT-
ci Y4JacTHHKOM Hactosero I[Iporokosna, MpH3HAeT KOMIIETEHIIHIO
KomureTa mpuHUMATh M paccMaTprUBaTh COOOIICHUS OT MOJJIEKAIIUX
€ro IOPUCIMKLUUM JIUI, KOTOPHIE YTBEPXKAAIOT, YTO OHHU SIBIISIOTCS
JKEPTBaMU HapYIICHHS JaHHBIM TOCYJapCTBOM-YYaCTHHUKOM KaKOro-
100 13 IpaB, U3TIOKEHHBIX B [lakTe».

Poccuiickas @epepanus noamnucana u patuduuuponana Mex-
OYHApOIHBIA MAaKT O TPaKAAHCKUX W MOJIUTHUYECKUX IpaBax u Pa-
KyJbTaTUBHBIA MPOTOKOJ JOCTAaTOYHO JaBHO. YacTHbIe JTUIla MOTYT
obpamatscs B Komuter mo npaBam yenosexka OOH c skano6oii Ha PO
M0 TIOBOJAY TeX HApYIICHWH, KOTOpBIE MPOM3OHUIN Tocie 1 sHBaps
1992 ronma, To ectb uMeHHO ¢ 3ToH natel Poccuiickas ®exnepanus
MpPHHSIA Ha ce0s1 00s13aTeNILCTBO COOIOIATh MpaBa YeJIOBEKa, MPeLy-
CMOTpEHHbIE MeXIyHapOIHBIM MAKTOM O I'Pa)IaHCKUX U MOJUTHYE-
CKHX TIpaBax.
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Meosrcoynapoonsiii nakm 00 IKOHOMUYECKUX, COUUATbHBHIX
U KyJIbMyPHBIX NPAGAX

MexayHapoIHblii MakT 00 SKOHOMHYECKHX, COLMATBbHBIX H
KyJIBTYPHBIX TIpaBax ObuT puHAT 16 mexadpst 1966 r., BCTYIWI B CHITY
B 1976 r.; yuactHukamu Ilakta sBrnsiotcs 164 rocynapcrsa. IIpaBa
YeloBeKa, Ha MOOIIPEeHNe U COO0IeHHe KOTOPhIX HampaieH [lakT,
BKJIIOYAIOT, B YACTHOCTH:

— MPaBO KAXKAOTO Ha CHPaBEJINBbIE U OJarONPHUITHBIE YCIOBUS
TpyAa;

— MPaBO KaXJOT0 YeIOBEKa Ha COLMANbHOE oOecrieueHue, mpa-
BO HAa JOCTaTOYHBIM JKU3HEHHBIA YPOBEHb M IIPABO HAa HAWBBICILIMM
JIOCTHXUMBIN YPOBEHB (PU3NIECKOTO U TICUXMYECKOTO 3I0POBBS;

— mpaBo Ha oOpa3oBaHME, NMPABO Ha y4yacTHE B KyJbTYypHOU
JKU3HU ¥ TIOJIb30BaHUE Pe3yNIbTaTaMi HaydHOTO Tporpecca.

ITaxt cocrout u3 npeamOyibl U 31 craThy, 15 U3 KOTOPBIX IMO-
CBSIIIICHBI 5KOHOMUYECKUM, COIIUAILHBIM U KYJIBTYPHBIM IIpaBaM.

B cootBercTBUUM co cT. 16 IlakTa y4yacTByromue B HEM IOCY-
JapcTBa 00s3aHbI OpeacTaBIATh [ eHepanbHoMy cekperapio OOH mo-
KJIaJbl O PUHIMAEMBIX UMH MEpax M O TPOTpecce Ha MyTH K JTOCTH-
JKeHUto coOmtonenus mpas. ['enepanbHbiii cekperapp OOH B cBoro
ouepellb HaIlpaBJISAET STH JAOKIAIbI HA PACCMOTpEeHNE JDKOHOMHYECKO-
ro u Commansaoro Cosera (OKOCOC) OOH, a Takxe crnenuain3u-
POBaHHBIX YUPEKICHUN B COOTBETCTBUHU C UX KOMITCTEHITHEH.

Mexanusmovl MedHCOYHAPOOHOU 3aujumsl Npaé U Cce0600
uenoseka

Ha yHuBepcanbHOM MEXAyHapOJHOM YPOBHE KOHTpPOJb 32 CO-
OyroleHueM HOPM B OO0JIaCTH TIpaB YeJIOBEKa OCYIIECTBIsIET [ ewe-
panvras Accambness OOH u 1o ee pyKOBOJCTBOM — DKOHOMUYECKUL
u Coyuanvuwiii Cosem IKOCOC (ct. 60 Ycrapa).

Cornacno YcraBy OOH I'enepanbnas Accambiiess OOH nmeer
cnenyroiye GYyHKIIMUA U TIOJTHOMOYHS:

— paccMaTpuBaeT OOIIMe MPHHIUIBI COTPYIHHUYECTBA B Jeje
MOJIEpPKaHMs MEXIYHAPOJHOTO MUpa M OE30MacHOCTH, B TOM HHCIIE
B BOIIPOCAX pa3opyKEHUs, U IEIAET COOTBETCTBYIOLINE PEKOMEHJALINY;
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— 00CyX/1aeT JIOObIC BOMPOCKI, OTHOCSIIUECS K TOIICPKAHUIO
MEXKIYHApOIHOTO MHpa W 0€30MacHOCTH, W JIeNaeT PeKOMEHIAINN
B OTHOIICHUH TaKUX BOMPOCOB, 32 MCKIIOUEHHEM CIIyyaeB, KOTAa Ka-
KOM-MHOO crop WM cuTyalus HaxoZIsTcs Ha paccMorpeHun Coera
beszomacHocTy;

— OpPraHM30BBIBACT MCCIIECAOBAaHUS M TOTOBUT PEKOMEHAALUH
B LIEJISIX COJEHCTBUS MEXIYHAPOJHOMY MOJUTHIECKOMY COTpYIHUYE-
CTBY, Pa3BUTUS U KOAU(PUKAIIMN MEXIYHAPOAHOTO MpaBa, OCYIIECTB-
JICHUs [IPaB YEJIOBEKAa M OCHOBHBIX CBOOOA M COIEHCTBUS MEXIyHa-
POAHOMY COTPYJHHUYECTBY B 3KOHOMUYECKOW, COLIMAIIBHON U TYMaHHU-
TapHOH 00JIaCTSIX M B OOJACTH KYJIBTYphI, O0pa30BaHUS U 3JpaBO-
OXPaHECHHUS;

— PEKOMEHIIyeT MEphl MUPHOTO YJIQ)KUBAHU JIFOOOH CUTYaIUH,
KOTOpasi MOrjia Obl HapyLIUTh APY)KECTBEHHBIC OTHOLICHHUS MEXKIY
HaLUSIMU;

— mony4aeT W paccMmarpuBaeT aoknansl Coera besomacHocTH
u apyrux oprano OOH;

— paccmarpuBaeT u yrBepxkaaer Oromker Opranmzanuu OO0b-
eanHeHHbIX Hammii u ycraHaBinMBaeT pasMep HauyUCISIEMBIX B3HOCOB
roCyJIapCTB-4JICHOB;

— m3bupaer HemocTOSHHBIX wWieHoB CoBeTa bezomacHocTH U
WIEHOB Apyrux coBeToB U opraHoB OOH u no pexomennanuu Coseta
Bbe3onacHocTy Ha3HayaeT I'eHepanbHOIO CeKpeTapsl.

Cornacuo pesomorin Ne 377 (V) TenepanbHoit Accambien
«EnuncTBO B monb3y mupay oT 3 HosOpst 1950 r. AccambGres moxeT
TaKXXe NpUHUMaTh Mepbl, ecii CoBeT bezomacHOCTH OKa3bIBaeTcsl HE
B COCTOSHUU HeﬁCTBOBaTB H3-3a T'OJIOCOBAaHUA IMPOTHUB OAHOI'O U3 I10-
CTOSIHHBIX WIEHOB B CIIydae, KOTJla UMEIOTCSl OCHOBAaHHSI yCMaTPHUBAaTh
yrpo3y MUpY, HApyIIEHHE MUPA WK aKT arpeccun. AccamOiest MOXeT
HEMEUIEHHO PacCMOTPETh 3TOT BONPOC C LENbI0 caenaTh wienam Op-
TaHu3alnn HCO6XO)II/IMBIC PEKOMEHAAIIUN OTHOCUTECIBHO KOJIJICKTHB-
HBIX Mep Ul MOAJEP)KaHHUs MM BOCCTAHOBJICHHUS] MEKIYHApPOJHOTO
Mupa 1 6€30MacHOCTH.
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Kaxmoe rocymapctBo-uieH mmeer B AccamOiiee OAWH TOJIOC.
Pemienust mo oTaenpHBIM Ba)KHBIM BOIPOCAM, TAKUM KaK PEKOMEH[a-
IIMA B OTHOIICHWHM MHUpa M 0€30MacHOCTH W BBIOOpHI wieHOB CoBera
be3zonacHocTH, NPUHUMAOTCS OOJBIIMHCTBOM B JABE TPETH IOCY-
AApCTB-YJIICHOB, PCIICHUSA JKC IO OPYTMM BONPOCaM HNPHUHHUMAKOTCS
IPOCTHIM OOJIBIIMHCTBOM T'OJIOCOB.

Coger bezomacaoctn OOH — oawH 13 TI1aBHBIX opraHoB Opra-
Huzanun O0beauneHHbx Hamwmii. B coorBerctBuuM ¢ Ycerasom OOH
OH HECET IVIaBHYI0 OTBETCTBEHHOCTH 3a MOJACP)KAaHHE MEXIYyHapOa-
HOTO MHpa 1 O€30MTaCHOCTH.

B cocra CoBeta Bxondatr 15 rocygapcTB-4i€HOB — 5 MOCTOSIH-
HeIX 1 10 BpeMeHHBIX, n30upaembix [ 'enepanbHOlt AccambOieeit OOH
Ha aByxJjeTHul cpok. [Ipencenarenu CoBeTa CMEHSIOTCS €KEMECIYHO
COIVIACHO CITUCKY €T0 TOCYAapCTB-WICHOB, PACIIONI0KEHHBIX B MOPSA-
K€ aHTIuiicKoro andasura.

[Hocrostaapie unensl CoBbe3za OOH — BemmkoOpuranus, Ku-
taiickass Hapoxnas PecmyOmmka, Poccus (mo 24 mexabps 1991 r. —
CCCP), CIIA, ®pan1ms — UMEIOT TIPaBO BETO HA PEIISHUS, TPUHH-
Maemsble CoBeToM bezonacHOCTH.

CoBer be3zonacHOCTH YHONHOMOYEH «pacciieioBaTh JI000H
criop win Jo0yI0 CUTYalHIo, KOTOpask MOXKET TPUBECTH K MEXTyHa-
POAHBIM TPECHUAM WJIW BBI3BATH CHIOP, AJIA OIIPEACIICHUA TOI'O, HE MO-
JKET JIM MPOAOJDKEHUE 3TOTO CIOPa WM CUTYAIUU YTPOXKAaTh MOJIep-
JKaHUIO MEXKIYHapOJHOTO Mupa U 6e3omacHocT». OH «ompenenser
CYIIECTBOBaHUE JIIOOOH yrpo3bl MHUPY, JIIOOOTO HAPYIIEHHUS MHPa MU
aKTa arpeccuy W JeNlaeT PeKOMEHJAIMK WM peIlaeT O TOM, Kakue
MEPLI CIICAYCT NPECANPHUHATE JJIA MOAACPKAHUA NI BOCCTAHOBJICHU A
MEXyHapOIHOTO MHUpa U OezomacHOCTH». COBET MMEET MpaBo MpHU-
MEHATh [PUHYOUTEIBHBIE MEPBl K TOCYIapCTBaM, HapyLIArOIIUM
MEXIYHApOIHBIA MHpP W 0€30MacHOCTb, B TOM HYHCIIE CBSI3aHHBIE C
MpUMEHEHHEM BoopyxeHHo# cuibl. Pemenns Cosera be3zomacnoctn
SIBIISIIOTCS. 003aTEIbHBIMHU JJ11 BCEX TOCYAapCTB.

Ha npaxruke nestensHocTh CoBera besomnacHoctu mo momjep-
KaHUIO MHUpa U 0E30IaCHOCTH 3aKIFOYAETCsl B ONPENIEICHUH TeX WU
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WHBIX CaHKIUI MPOTUB roCyIapCTB-HapyluTened. B uckimounTens-
HBIX ciay4asx COBeT CaHKIIMOHUPYET NMPOBEACHNE BOCHHOW OIepannu
MpoTUB Takux rocynapcts. Pemenns CoBera bezomacHoct (Kpome
MPOIEAYPHBIX) TpeOyroT 9 ronocoB u3 15, BKITOYas COBIAJArOIIne
roJjioca BCEX MOCTOSHHBIX WIEHOB. JTO 03HAYAET, YTO IISTH MOCTOSH-
HeIM wieHaM CoBera be3omacHOCTH MpWHAAIEKHUT MPABO BETO B OT-
Homeanu pemreHnii Cosera. [Ipy 3TOM BO3AepKaHUE ITOCTOSTHHOTO
YJIeHA OT TOJIOCOBAHUS HE CUUTAETCS IMPEMSITCTBUEM K MPUHITHIO pe-
menus. Kak nmpasuio, pemenus CoBera be3omacHOCTH 0hOpMITIIIOTCS
B BHJIC PE3OIIIOLUIA.

YHuBepcanbHBI MEXaHU3M 3allUThl IPAB YEJIOBEKa CO3JaH
B pamkax Opraam3anmu OO0beqHEHHBIX Hammii Ha OCHOBE MEKIocy-
JTAPCTBEHHBIX OTHOIICHWH B OOJIACTH MIPaB YeJIOBEKa, 3aKITFOYCHHBIMH
rocynapcrBamu-wieHamu OOH, u, npexae Bcero, MexayHapoIHOToO
MakTa O TPAKIAHCKUX W IOJIMTHYECKHUX MpaBax M MeXTyHapOoIHOTO
MakTa O COIMAIBHBIX, SKOHOMHUYECKMX U KyJIbTYpPHBIX TIpaBax.
Ha wopmaTtmBHO#N 0a3e MakTOB y4pexkaeH U (QYHKIHOHHPYET KOH-
TPOJBHHBIA MEXaHU3M 32 COOIOJIEHUEM TOCyIapCTBAMU-yYYaCTHHKAMH
3TUX MEXIYHAPOIHO-TIPABOBEIX JOTOBOPOB CBOMX O0S3aTENBCTB, KO-
TOPBIA CTPOUTCS HA B3aUMOJICHCTBUH CIIEIYIOIINX OPTaHOB:

— Coser OOH mo mpaBaMm uejoBeKa — MPABO3AIIMTHOE yUpe-
xaenue, cmenuBiee Komuccnro OOH mo mpaBam uenoeka (1946-2006).
Unenst CoBera — rocyaapcTBa, Ha3Hayaemble |'eHepanabHON Accam-
6xeeit OOH u, mo ee MHEHHIO, IPU3BAHBI «IIOIJCPKUBATH CAMBIC BhI-
COKHeE CTaHAapThl B 00JIACTH MOOMIPEHUS U 3aIIUTHI IPaB YEJIOBEKaY;

— Komurer o mpasam uyenosexka OOH — opraH, 3aHuMaronuii-
Csl HAJI30pPOM 32 UCIOJIHEHHEM MEXIyHapoJHOTO MaKTa O TpakIaH-
CKHUX U MNOJIUTUYCCKHUX ITpaBax B CTPaHaX-y4aCTHHKAX I1aKTa. Komurer
OLICHMWBACT AOKJIaJAbl O BBIIOJHCEHHU HMH CBOHUX O651321TCJ'[BCTB, CO-
CTaBJII€T KOMMEHTApHUU K HaKTy M BBICKA3bIBAET II0 Kaio00aMm rocy-
JApCTB M YACTHBIX JIUI] O HapymeHnu [lakta cooOpakeHusi, HE SBIIS-
OIuecs 06513aTe.HBHLIMI/I JJI1 UCIIOJTHCHMUSA

— Ympasnenne BepxoBrHoro komuccapa OOH 1o mpaBam gesno-
Beka — arearctBo OOH, koTopoe MpU3BaHO CISAUTH 32 COOTIOACHIEM
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W 3alliTON TIpaB, TapaHTHpPyeMbIX BceoOmieil nekmaparmeil mpas
yenoBeka. OHO SBISIETCS KOOPAMHAIIMOHHBIM IIEHTPOM JESTEbHOCTH
OOH mno mpaBaMm YenoBeKka W BO3TIaBisAeTcs BepXxoBHBIM KOMHCCa-
pom, koToporo Ha3HaudaeT I'eHepanmpHas Accambiess OOH cpokom Ha
4 roma.

Cpemu papyrux opranoB OOH, 3aHWMarommxcs BOIPOCaMH
npaB uenoBeka, — Jerckuit ¢poug OOH (UNICEF — United Nations
Children's Fund - IOHUCE®), FOHECKO (UNESCO — United
Nations Educational, Scientific and Cultural Organization) — cneuua-
musupoBanHoe yupexaeane OOH mo Bompocam o0pa3oBaHus, HAYKH
U KyJIbTypbl, YmpasieHue Bepxosaoro komuccapa OOH no mpaBam
oexentes, JJooposombust OOH u mp.

Hns toro urober B OOH ObutM mpHU3HAHBI TPUEMIIEMBIMH H
NPUHATBHIMHA K PACCMOTPEHHUIO IO CYIIECTBY COOOIICHUS YACTHBIX JIUI]
0 TIpeAIoaracMoM HapyIICHUU TOCYAapCTBOM CBOMX 00S3aTEbCTB,
HEOOXOJMMO COOTBETCTBHE YaCTHOH (MHAMBHIYaTbHON) ITETUINH TIe-
nomy psny TpeboBanuii. [lo mpaBuimam PaxynmbTaTUBHOTO MPOTOKOJA
K YKazaHHOMY BbIe [lakTy cooOiienne cauTaercst mprueMIeMbIM, eCITH:

— UCUYCPIIaHbl BCE HAITMOHAJILHBIC CPEACTBA HpaBOBOﬁ 3alIUThI;

- COO6HIeHI/Ie HEC ABJIICTCA aHOHUMHBIM,

— CcOOOIIIeHNE HE MPEACTaBIsICT CO0OM 3JI0yNOTpeOieHHe mpa-
BOM Ha TIPEJICTABIICHUE ITOT00HBIX COOOIIEHMIA;

— coo0IeHre copMecTMO ¢ onoxeHusmu [lakra;

— JaHHBIA BOMPOC HE PACCMAaTPHUBAETCS B COOTBETCTBHUH C JIPY-
rOH TpoLeypoi MEXIyHApOTHOTO Pa30upaTeNbCTBa WIIN yPETYITHPO-
BaHUs.

IlocnencrBus Uit CTpaHbl B Cllydyae IPHUHATHS PELIEHUS O
HapyLICHUH €10 CBOMX O0SI3aTENbCTB 110 I0r0BOPaM B paMKaX yHUBEp-
CaJIbHON TNPaBO3ALIUTHOW CHCTEMBI HOCST XapakTep MOJUTHYECKOTO
JnaByieHusT (BO3AEHCTBMSI) Ha TOCYJapCTBO-TIPABOHAPYIIUTENS, YTO
CYIIECTBEHHBIM 00pa3oM OTJIMYAETCS OT TIOCJIEICTBUNA PEIICHHUM,
HaIlpUMEDP, B paMKax €BPOIECHCKON CUCTEMBI 3aIMTHI IIPAB YEIOBEKA.
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Eeponeiickuii cyo no npasam uenosexa

BenymuMm opraHoM, OCYIIECTBISIONIMM MEXKTyHAPOIHYIO 3a-
IIUTY TIpaB u CBOOOJ 4YeloBeKa, sBisieTcs EBponeiickuii cyn mo mpa-
BaMm uenoBeka (ECITY).

1. Cyn paccMaTpuBaeT METHUINH, HAIpPaBJICHHBIE B €r0 afpec,
oT mo0O0ro NHIA, HEMPAaBUTEIHCTBEHHOW OPTaHW3allUN WIH JIPYTHX
JIUI, KOTOPBIE YTBEPIKIAIOT, YTO B OTHOIICHWH WX OBUIH HapyIIEHBI
mpaBa, mpeaycMoTpeHHble KoHBeHIIMEH O 3aluTe mpaB U OCHOBHBIX
CBO0OT YeTTOBEKa MIIM MPOTOKojdamMu K Hel (cT. 34 KouBennum). Ilpu
STOM He MMeeT 3HA4eHWs, Ha3biBaeTcs i oOpamenue B Cyq 3asBiie-
HHUEM, ITETULMEN NN KATO0O0H.

2. Cyn paccMaTpUBaeT TOJNBKO T€ JKajio0bl, KOTOPBIE HAIpaBie-
HBl TPOTHB TOCYAApCTBA, IMOMAIMMUCABIIETO W PaTU(PHUIHPOBABIIECTO
KonBeH111r0, ¥ KOTOPBIE OTHOCATCS K COOBITHSIM TOCIIE paTH(hUKau
Konsenmuu 3tum rocynapctsoM. Hu ofuiH HHIUBUA, TPYyTIITA JTUI] WA
HENPaBUTEIHCTBEHHAS! OPraHW3allsl HE UMEIOT MpaBa HACTaWBaTh Ha
YIOBJIETBOPEHUH CaMBIX CIIPaBEIIUBBIX TpeOOBaHUH, eciau caMm (hakT
HapyIICHUs TeX WJIU WHBIX TPaB MPOU3OMIEN A0 paTHu(UKAIHNA CTpa-
Holl KonBenuuu.

3. Cyn paccMarpuBaeT XayloObl, CBSI3aHHBIE C HApYIICHHEM
TOJIBKO T€X TpaB, KOTOpble rapaHTUpoBaHbl KoHBeHIMEN U MPOTOKO-
JaMH K Hell. B ocTabHBIX citydasx kanoObl OTKIOHSIOTCS. [Ipu aToM,
KaK y’K€ 0TMEYaJioCh, OOJIBITMHCTBO COUATFHO-DKOHOMUYECKUX TIPaB
He 3akpervieHbl B KonBeHn. B Hell ycraHaBmuBaroTCs TJIaBHBIM 00-
pa3oM rpaxIaHCKHe U MOJIUTHYECKHE IIpaBa.

4. KonBenmwsi, a Bcien 3a Herd u [Iporokom Ne 11 B xadecTBe
OTIPEJISIISIONIETO YCIOBUS MPUHSATHS kKallo0 K pacCMOTpeHHI0 PopMy-
TUpYIOT TpeboBaHHe 00 MCUYEPIaHWU BCEX BHYTPHUTOCYAapPCTBEHHBIX
MPaBOBBIX CPeACTB 3amuThI (cT. 35 KoHBeHnun).

5. Cyn mpuHHMMAaeT JIEN0 K PAaCCMOTPEHHIO TMOCIE WCUYEPIaHHS
BCEX BHYTPEHHHMX CPEJCTB IPAaBOBOW 3aIMThI U JIUIIb B TCUCHUE IIC-
CTH MECALIEB C aThl IPUHATUS OKOHYATEIHHOTO PEIICHUS Ha HaIMO-
HajabHOM ypoBHE (cT. 35 KoHBeHIim). 3T0 03HA4YaeT, YTO JIFOOOH HH-
JIMBHJT MOKET HAIIPaBUTh CBOIO ao0y B Cyll, €Clii penieHne Mo ero
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JleTy TpHHATO Tocne partndukanni KOHBEHIIMH CTpaHOW, TAE OH
MPOXKHUBAET, M TOJIIBKO B TEUCHHE IIECTH MECSIIEB ITOCIIE OKOHYATEIh-
HOTO BHYTPUTOCYITAPCTBEHHOTO PEIICHUSI.

6. Cyn He paccMaTpUBaET KaI0Obl, KOTOPBIE SBISIOTCS:

— aHOHUMHBIMU;

—TI0 CYIIECTBY TEMHU K€, KOTOPBIE YK€ OBUIHM PacCMOTPEHBI
CynoMm paHee WIM YK€ COCTaBISIOT MIpPEAMET IPYroil MHpoueayphl
MEXIYHAPOIHOTO Pa30HMpaTensCTBa WM yPETYIMPOBAaHUS W HE CO-
JIepKaT OTHOCAIIEHCS K ey HOBOW WH(pOpMAIIHH;

— HECOBMECTHMBIMH C TOJOXEHHAMA KOHBEHIIMM WITH TIPOTO-
KOJIaMHU K HEW;

— HeOOOCHOBAaHHBIMH;

— 3moynorpebiaeHreM mpaBoM mojaun neruruu (ct. 35 KoH-
BCHIIHH).

7. Cyn paccMaTpuBaeT KauoObl TOJIBKO MPOTUB NEHCTBHNA WIIH
pelIeHni TOCyIapCTBEHHBIX OPTaHOB BIIACTH, OH HE NMPHHUMAET XKa-
J'IO6BI, HaIllpaBJCHHBIC IMPOTUB YaCTHLIX JIUI] UJIN HECTOCYJAapCTBCHHBIX
YUPEKICHUN.

Ilo ykazanHbM BbIlIe KpuTepusiM Cyn €XKerojHO OTBEpraeT
noJIaBIsitoriee OONMBIMUHCTBO kano0. Cya MoxkeT Ha mo0oil craaun
pa30upaTeNnbCTBa MPUHATE PElleHHue 00 NCKITIOYSHUH KalloObl U3 CBO-
€ro CIMCKa JIeN, T. €. ONPEACIUTh €€ KaKk HEelpUeMIIEMYI0, eclid 00-
CTOSATEIbCTBA MPHUBOJIAT €r0 K BBIBOLY O TOM, YTO: kajioda HE COOT-
BETCTBYCT YKa3aHHbLIM IIpaBHUJIaM U IMOTOMY SABJIACTCA HerHeMHeMOﬁ
JUTSL pACCMOTPEHUS; 3asiBUTENh Oojiee HE HaMepeH J0OMBAaTbCA pac-
CMOTpPEHUsI CBOEH kKaltoObl; BOIIPOC OBLIT PEIIeH — WIIH 110 JIF00# Apy-
roii mpuunHe, ecnu Cya TOCYHTAeT HEOIpaBJaHHBIM IPOJOHKATH
pacCMOTPEHUEC IETULUH. CYJI MOXET IMPUHATH PCIICHHUE BOCCTAHOBUTH
XKano0y B CIIMCKE JIEJ, €CIA OH COYTET, YTO OOCTOSATEIHCTBA OIPAB-
IeIBaroT Takoi miar. Pemenms Cyma OTHOCHTENHHO TPHEMIIEMOCTH
KAN00 SBISIFOTCS OKOHYATEIBHBIMH U HE TOJUIekKAT 00XKaJTOBAHHIO.
OpnHako 3asBUTEIb MOXKET MPEICTABUTh HA PACCMOTPEHHE HOBYIO XKa-
1100y, €CJIY B ieJie BOSHUKIIU JIONIOJTHUTEIbHBIE 00CTOSATEIIbCTBA.
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BreiHOocs pemieHne B TONB3Yy 3asBHTENS, Cyl, KaK MpPaBHIIO,
MIPENICTABISIET CHpPaBENIMBOE YAOBIETBOPEHHE TOTEPIIEBIIEH CTO-
poHe, Bo3Mmelas yuiep0, HaHeCEHHBIH e TOCyJapCTBOM.

Tl'ocynapctBa-yuactankn KoHBeHIMM 00s3aHBI  BBITOIHATH
okoHYaTenpHble pemenuss Cyda, a HaA30p 3a MCIOJIHEHHUEM OCY-
mecTBisieT Komuter muamnctpoB CoBeta EBpOITHL.

Ixonomuueckuit u Couuanvnoti Cosem OOH (PKOCOC
OOH)

Oco0oe 3HaUeHME I 00CCTICUCHHS TIPaB YeJIOBEKa NMEET JesI-
TeNbHOCTh JkoHoMuueckoro u ConmansHoro Cosera OOH, cocrosi-
mero u3 54 4IeHOB, TPeTh U3 KOTOPBIX €XKEroJHO Tepen3Oupaercs
I'enepanbhoii Accambneeir. B coorBercTBum co cr. 62 YcraBa OOH
OKOCOC moxer nenarb peKOMEHIAIUHU B LIEISIX MOOIIPEHNS YBaXe-
HUS ¥ COOITIO/IEHUS TIpaB YelI0BeKa M OCHOBHBIX ¢B00O /utst Bcex. Co-
rnacHo cT. 68 Ycrasa OOH OKOCOC co3naer KOMUCCHH B 3KOHOMH-
YECKOW U COIMANBHOM 00J1aCTSX U IO MOOIIPEHHUIO TIPaB YeIIOBEKa.

Tak, OKOCOC yupeann KoMuccuro 1o moyoxeHuIo KEHIUH 1
Komuccuro mo mpaBaM dernoBeka, KOTOpasi B CBOIO O4Yepeqh co3ziala
MOJKOMHUCCHIO TIO TIPEAYNPENKACHUIO TUCKPUMHHAIIMM M 3aIIUTe
MCHBIIIMHCTB.

Komuccug OOH no nonoxenuro sxkeHmuH co3gana OKOCOC B
1946 r. Cocrout u3 npeacrasureneit 45 rocygapcts — wienos OOH,
n3bupaeMbix Ha 4 roga. B ee (hyHKIIMHM BXOAHUT MOATOTOBKA PEKOMEH-
nmanuid u poknagoB DKOCOC o 3amure mpaB >KEHIIUH B TOJUTHYC-
CKOH, 5KOHOMHYECKOM, IPpaxIaHCKOH, COIUAILHOM 00JIacTsIX U B ce-
pe oOpa3oBaHus, a Takke npeacrasisieT pekomenaauun DKOCOC B
00JacTH TpaB JKEHIIMH C YYETOM HEOOXOAMMOCTH TPUMEHEHUS
MIPUHIIMTIA PABEHCTBA MY)KUYUH H KESHIIUH.

[ToxpxoMuccust IO TPEIYTPEKICHUIO TUCKPUMUHALIN U 3alllU-
Thl MEHBIIIUHCTB — BCIIOMOTaTeNbHbIN opran CoBeTa 1o IpaBaM 4ello-
Beka. OHa 3aHUMAETCSI MCCIICAOBAHUEM, NPEIOCTaBICHHEM PEKOMEH-
nmaruii CoBera 10 MpaBaM YeJIOBeKa B OTHOIIICHUM TPEAYIPEKIACHUS
M000T0 poja TUCKPUMHHAIMH B 001aCTH MPaB YeIOBEKa H OCHOBHBIX
CBOGOII 1 3allIUThI PACOBBIX, PEIIMTUO3HBIX U A3BIKOBBIX MCHBIIIMHCTB.
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Kommccns o mpaBam denoBeka Obiia co3maHa B 1946 1. u 1o
2006 r. sBiasmack TimaBHBEIM opraHoM OOH mo mpaBam demoBeka.
Cocrosna n3 npencrasureneit 53 rocyaapcts — uineroB OOH, u36owu-
paeMbBIX CPOKOM Ha TPH TOJIa.

Ha mpotsoxennn 20 ner (1947-1966 rr.) Komuccus rinaBHbIM
o0pa3oM 3aHMManach pa3pabOTKON MEXIYHAPOIHO-TIPABOBBIX JIOKY-
MeHTOB — BceoOiel nexmaparnuu npaB 4enoBeka, [laktoB 1966 T.
C 1967 r. Komuccus mo mpaBam yejioBeKa ObLIa HaJlelIeHa TIOJTHOMO-
YUSMH PacCMaTPHUBATh BOMPOCHI, CBA3aHHBIE C HAPYIICHUEM IIPaB ye-
JIOBEKa B JIIOOOH TOUKE 3eMHOTO LIapa.

Cogset 1o Orieke ObLT YUPEKACH ISl TOTO, YTOOBI MPABUTEIIb-
CTBO, OTBEYAIOIee 32 YIPABICHHUE ITOJOTYCTHBIMU TEPPUTOPHSIMH,
NPUHSUIIO HaJUIeKaIie MEphl JJIsl X MOATOTOBKU K CAMOYIPABICHUIO
1 He3zaBucHMOCTH. K HacToslieMy BpeMEHH CHCTEMa OINEKH BHIMOJI-
HUJIa CBOKO 33J]ady, TIOCKOJIBKY TOJOTYETHBIE TEPPUTOPUU TOCTHUIIIN
camoympasieHuss win HezaBucumocTH. [lostomy Comer mo Ormeke,
W3MEHHB CBOM (DYHKIIMH, MPOBOJAWT 3aceJaHMs TOTAA M TaM, KOTJa
U TJIE 3TOTO MOTYT TpeOOBaTh 0OCTOSTENHCTRA.

I'naBabiM cynebubiM opranom OOH sBnsietcs Meawcoynapoo-
noiti Cyo, pacnionoxensslil B ['aare (Hunepnanner). O paccMaTpuBa-
€T CIIOPBI MEeXIY TOCYJapCTBAMH, CBSI3aHHBIE C TAKMMHU IIPaBaMH Ye-
JIOBEKa, KaK NpaBo yOewIla, TpaBa MHOCTPAHIEB, MpaBa peOCHKA.
OpHaKo OH HE YINOJHOMOYEH paccMaTpUBaTh MHIMBHIyaJbHbIC XKa-
T00BI, Kacaroluecs HapyIIeHUs paB YeJIOBEKa.

Cexperapuatr OOH Bosrnasnsier ['eHepalbHBI CEKpeTaph.
CekperapraT OCYMIECTBIISIET OPTaHU3ALNIO ACSITEILHOCTH BCEX JIPY-
rux ctpykryp OOH u ocymiecTBisieT pyKOBOACTBO MX MPOTPaMMaMH,
KOTOpbIE MPSIMO WJIM KOCBEHHO CBSI3aHBI ¢ O0ecIieueHreM TpaB u Oc-
HOBHBIX CBOOO]I YeJIOBEKA.

HenocpenctBenHno Bompocamu 3amuThl npaB dyenoBeka B Cek-
perapuate 3aHUMAIOTCsS YTpaBieHue BepxoBHoro komuccapa 1o mnpa-
BaM 4eJIOBeKa, YTpaBieHne BepxoBHOro kommccapa mo nenam Oe-
sxennes, Llenrp OOH no conuansHOMY pasBUTHIO M TYMaHUTapHBIM
BOIIPOCAM U JIpYTHE OpPTaHbl.
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Cogem no npaeam uenogexka

Coser 1o TpaBaM HeNoBeKa, yapexaeHHbi 15 maprta 2006 r.
I'enepanbHOit AccamOiieeli W TOAOTYETHBIM HEIIOCPEICTBEHHO i,
3ameHm (yHKIoHUpoBasmIyto B Tedenne 60 mer Kommccuio OOH
0 TIpaBaM YelIOBEKa B KA4eCTBE KIIFOUEBOTO MEXIPABUTEIIbCTBEHHO-
ro oprara OOH, oTBeTCTBEHHOTO 3a IMpaBa deioBeka. COBET, B COCTAB
KOTOPOTO BXOJAT MpencTaBUTeNH 47 rocy1apCcTB-4IEHOB, 3aHIMAETCS
YKpeIUIeHHeM CHCTEMBI TTOOMIPEHUS W 3alUTHl IMPaB YeIOBEeKa BO
BCEM MHpE, PAacCMAaTPUBAECT CHUTYAIlMH, CBS3aHHBIE C HapyIICHUEM
MIpaB YeI0BEKa, U BEIHOCHUT COOTBETCTBYIOIINE PEKOMEHIAINH, a TaK-
JKe pearupyeT Ha UYpe3BbhIYaifHbIe CUTYaIlMU B OOJIACTH MIPaB YEIOBEKa.

Crnenmanbable qokaamquuku CoBeTa MO TpaBaM 4esloBeKa, uJjie-
HBI €r0 pabodnX TPYII U APYTHE SKCIEPTHl OCYIIECTBISIIOT cOop (hak-
TOB, ITOCEMIAIOT TIOPHMBI, TIPOBOJIST OIIPOCH MOTEPIEBIIAX M BHIHOCST
PEKOMEHAAIIMN B OTHOIICHUHN YKPCIUICHHUA YBaXXCHUA IMPAB YCIIOBCKA.
OHU TPOBOJAT paccClielOBaHUSI CUTYallliii B KOHKPETHBIX CTpaHaX U
TOTOBSIT TEMaTHYECKHE MCCIEIOBAHM IO TAKUM BOIIPOCAM, KaK ITBIT-
KH, pCJIMIruo3Hasd HECTCPIIUMMOCTb, paCu3M, TOPIroBJIsI ACTbMHU U HACH-
Je B OTHOIIICHWH KEHIIWH u Ap. KakIe1id Tox OHM HANpaBISIOT ThI-
CSTYM SKCTPEHHBIX TeJIerpaMM MPABUTEIHCTBAM € TIPock0aMu 00 0CBO-
00X/IeHNN 3aKJIIOYEHHBIX, OTMEHE CMEPTHBIX MPUTOBOPOB WIIH IPH-
HSTUHM WHBIX BRXXHBIX PEIICHHUI.

HawnbGonee HoBaTopckuMm Mexanm3mMoM CoBeTa IO mpaBaM de-
JIOBEKa SIBJIAETCS YHHMBEpCalbHbI mnepuonndeckuit 063op (YIIO).
IlocpencTBoM 3TOTO YHHKadbHOTO MEXaHHM3Ma pa3 B YeThIpe roja
OCYHIECTBISIETCSI 0030p CUTyaluy B 00JacTH IMpaB YeIOBEKa BO BCEX
193 rocynapcrBax-unenax OOH. SIBnsisick OCHOBaHHBIM Ha COTPY/I-
HUYECTBE MPOIECCOM, BEAYIIYIO POJIb B KOTOPOM HIPAIOT TOCynIap-
crBa-wieHbl, YIIO ocymectBiserca noxa sruaoir CoBera W mpeno-
CTaBIISIET BO3MOXKHOCTHh KaXJOMY TOCYJapCTBY COOOIIATh O Mepax,
KOTOpbIe ObUTM UM NPHUHATHL, U IpolieMax, KOTOpble eMy HeoOX0oau-
MO PCIOWTH MJIA YIYUIICHHA IMOJIOXKCHUSA B obactn npaB 4YCJIOBEKa U
BBITIOJTHEHHSI CBOUX MEXIyHapOJHbIX 00s3aTenbeTB. YIIO paspabo-
TaH TaKuM 00pa3oM, YTOOBI rapaHTHPOBATh COONIOJCHNE MPUHILIUIIOB
YHUBEPCAIBHOCTH M PABHOTO MOJX0/1a JUIsl KaXKJI0M CTpaHbI.
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Bepxoenuiii komuccap OOH no npasam uenogexa

BepxoBusiii komuccap OOH mo mpaBam denoBeka HeceT Oc-
HOBHYIO OTBETCTBEHHOCTb 32 OCYILECTBJICHHE IESITENbHOCTH B 00Jia-
CTH TIpaB 4elloBeka B pamkax Bcel cuctemsl OOH. CormacHo cBoemy
MaHIaTy, BepxoBHBINI KOMHCcap pearupyeT Ha Cilydyad HapyLIeHUs
[IPaB 4€JI0BEKA U NPUHUMAET IIPEBEHTHBHBIE MEPHI.

Vnpasnenue BepxoBHOro komuccapa IO IIpaBaM 4YeJOBeKa
(YBKIIY) xoopauamnpyet ycmmus OOH mo obecriedeHnto mpaB 4eso-
BEKa, BBINOJIHACT QYyHKIMK cekperapuata CoBera IO IIpaBaM 4esoBe-
Ka, JOTOBOPHBIX OPraHoB (KOMUTETHI 3KCIIEPTOB, KOTOPbIE KOHTPOJIHU-
PYIOT BBIIIOJTHEHUE OCHOBHBIX MEXIYHAapPOAHBIX JOTOBOPOB B 001aCTH
mpaB 4enoBeka) W Apyrux opranoB OOH mo mpaBam dyemoBeka.
OH Takxe oOecreynBaeT NMPOBEACHUE MEPONPHATUH B cdepe mpas
YeJI0BEKa Ha MECTax.

i OCHOBHBIX MEXIYHApOIHBIX IOTOBOPOB B OOJIACTH IIpaB
YeJI0BEKa CYLIECTBYIOT HAA30pHBIE OpraHbl, KOTOPble HAOIIOAAOT 32
BBITIOJTHEHHEM COOTBETCTBYIOIIMX AOTOBOPOB PaTH(UIMPOBABLINMU
ux rocynapctBamu. Jluna, yby npasa ObIIIM HapyILIEHbI, MOTYT HaIlpa-
BUTH XKasl00y HETIOCPEICTBEHHO B COOTBETCTBYIOIINI KOMUTET.

B cucremy OOH BxirodeHsl Takxke 14 crnenuamn3upoBaHHBIX
YUpeXIeHU, B uX uuciae MexayHapoJHas OpraHusanus TpyAd
(MOT), IIpogoBOILCTBEHHAS M CEIHCKOXO3IMCTBEHHAS OpTaHU3AIHS
OOH (®AO), Opranmzanusg 1o BompocaM 00pa30BaHHs, HAYKH U
kyasTypel (FOHECKO), Becemupnasi opranuzarus 31paBOoOXpaHCHUS
(BO3) u npyrue, koTopble B TOW HJIM MHOM Mepe 3aTparuBaioT IpaBa
YyeJIoBeKa.

Komumem no npasam uenosexa OOH

Komurer nmo npaBam uenoeka OOH cocrout u3 18 4neHoB, Ko-
Topbie n3duparorcsa I'enepanpaoit Accam6biieeit OOH u3 uncna rpax-
JIaH TE€X CTpaH, KOTOPbIE SBIISIOTCS yYacTHUKAMH MeXTyHapOJIHOTO
MaKTa O TPAKIAAHCKUX U MOJIMTUYECKUX TpaBax. Ho rocymapctBo He
MOET OBITh MPEJCTAaBICHO OoJiee YeM OJHUM wieHoM Komurera mo
npasam denoBeka OOH. Unenst Komurera no mpasam genoBeka OOH
n3buparorcs cpokoM Ha 4 rona. OHH BEICTYIIAIOT B TUYHOM Ka4eCTBE,
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TO €CTh HE NPEACTAaBJIAIOT TO IOCYJapCTBO, I'PaKIAaHAMH KOTOPOTO
oHu sBisroTCs. Ynensl Komurera Moryt ObITh M30paHbl TOBTOPHO.
Crnenyer oTMETUTh, YTO B Hacrtosiee Bpems B Komurere mo mpaBam
genoBeka OOH mpencraBureneit PO wer.

KowmuteT o mpaBam uenoBeka OOH sBisieTcst kBazucyneOHbIM
OpraHoM, II03TOMY, pacCMaTprBas MOJaHHbIE 3asBiIeHUs1, KomuTeT He
CleyeT mpolenype, KoTopas HeoOXonnMa Mpu CyAeOHOM pacCMOT-
pennn nena. Komurer mo nmpaBam denoseka OOH paccmaTtpuBaeT ne-
Ja B 3aKphITOM 3aCEJaHWM U HCIOJIb3YeT TOJIBKO IPEICTABICHHBIC
3asBUTENIEM U TOCYAapCTBOM MHCbMEHHbIE MaTepHuaibl. PaccmoTpenue
*aino0bl B Komurere o mpaBam genoBeka OOH mpoxomut nBe craanu.
Cravana KomuTeT nmpuHHMMAaeT pelmeHHe O NMPHEMIIEMOCTH, TO €CTh
Oyzer Jn maHHas kajgoba paccMaTpUBAThHCS IO CYLIECTBY WM HET.
A 3atem Komurter BBIHOCHT CBOE Cy>KIACHUE O TOM, UMEJIO JIU MECTO
HapylLIeHNE TPaB YeI0BeKa B OTHOILCHUH 3asBUTEIISl, OCHOBBIBASICH Ha
TeX MaTepHuajiax, KoTopble ObuM npenoctaBieHbl. Pemenns Komurera
NPUHUMAIOTCS] KOJJIETHAJIBHO MPU HAJMYUKM KBOpyMa — 12 yenosek,
npocThiM OonbinHCTBOM. [locie paccMOoTpeHus 3asiBIeHHUS 10 CyILie-
ctBy Komurer mo mpaBam uwemoBeka OOH noBoaut 10 cBeneHUS
rOCyZIapCTBa CBOIO TOYKY 3PEHUS M PEKOMEHAYET YCTPaHUTh Hapyllle-
HUE TpaB YeJIOBEKa B OTHOIIEHWH 3asBUTENS B TOM Ciydae, eciu
OyneT mpu3HaHO HApYIIICHUE.

Pezuonanvnvie npasozauqumnsie cucmemul

PernonasnbHbie TPaBO3aIIUTHBIE CUCTEMBI ICHCTBYIOT B paMKax
MEXKYHAPOIHBIX OPraHU3alliii, OXBAaTHIBAIOIINX CBOUM BO3JICHCTBU-
€M OoIlpeJielieHHble reorpaguyeckre padoOHbl MHpa W MPHU3BAHHBIX B
TOM YHCIIe 3alIAIIATh MPaBa YeJOBeKa Ha PErHOHAIHLHOM YPOBHE.

[To BpeMeHM co3maHus MepBas CpeAH HUX MeKaMepHKaHCKast
cUCTeMa 3alluThl TpaB 4YeloBeKa, (DYHKIIMOHUPYIOIIAs Ha OCHOBE
VYcraBa Opranmzanmu AmMepukanckux [ocymapcts (maizee — OAIL),
AMepHUKaHCKOW JeKIapaliy mpaB 1 o0si3aHHOCTel denoBeka 1948 T.
1 AMEpUKaHCKOM KOHBEHIMM IO IpaBaM denoBeka 1969 r. B ocHose
JIEHCTBUS CO3JaHHOTO KOHTPOJIBHOTO MEXaHU3Ma MOJIOKEHO IPaBUIIo,
10 KOTOPOMY JII00O€ JIMLO WM TPYIIa JIML, a TaKKe HelpaBUTENb-
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CTBEHHAs] OpraHW3alMs, 3aKOHHO IPU3HAHHAsA B OJHOM MM Oosiee
rocymapctB-wieHoB OAI', HazmeneHsl 1paBOM IPeACTaBICHHSA
B MeXaMEpUKaHCKYI0 KOMHUCCHUIO MO MpaBaM YeEJOBEKa METHLIMMA
c )kajio0aMu Ha HapylleHHus npaB 4dejoBeka. Komuccus cocraBisier
JOKJIa MO UTOraM PacCMOTPEHHS JKaJo0bl U MOXKET 3aTeM INepenaTh
ero B Mexamepukanckuii Cyn 1mo mpaBaM 4elloBeKa, KOTOPHI B OC-
HOBHOM HajeleH (YHKUMSAMH IO NPUMEHCHHIO M TOJIKOBAHHUIO
MexaMepHuKaHCKOM KOHBEHIMH. BecbMa HE3HAYUTEIBHOE YHCIO BBI-
HeceHHbIX CyqOM peleHNi U KOHCYJIbTAaTUBHBIX 3aKII0UCHUH 1103BO-
JSIeT [eNaTh BBIBOJ O HEI(P(PEKTUBHOCTH AEATEILHOCTH KOHTPOJIBHBIX
OpPraHoOB B PEINSAX JAHHOTO PErUOHa.

[TonoGHbIe OLEHKH CBOMCTBEHHBI U Ul XapaKTEPUCTUKU IeEs-
TEJIBHOCTH a)PUKAHCKOW CHUCTEMBI 3AIUTHI MPaB 4EJIOBEKA, CO3JaH-
HOW Ha ocHOBe A(PHKAHCKOW XapTHUHW MpaB YeJIOBeKa U MpaB Hapoja
1981 r. B pamkax Opranmsanuu Adpukanckoro EamHcTBa (namee —
OAE). KoHTpONBHBEIM OpPraHoM CHCTEMBI paccMaTpuBaiiack Adpu-
KaHCKasi KOMHCCHsI IO IIpaBaM 4eJIOBEKa, Pe3yNbTaThl PabOThl KOTO-
POl HOCAT PEeKOMEHAATENbHBIN XapaKTep U, COOTBETCTBEHHO, HE OC-
HOBaHBl Ha KakoW-NuOO Mmpolenype, Hajararomeil o0s3aTenabcTBa Ha
rocynapctBo-ipaoHapymmrens. B 2002 r. OAE npeo6pa3oBana B
AdpuKaHCKHH COI03, B PaMKax KOTOPOTO JOJDKEH JIeHCTBOBATh KOH-
TPOJIGHBI TIPAaBO3ALIUTHBIA MexaHW3M B Jjwuie [laHadpukaHcKoro
Cyna mo mpaBaM 4eoBeKa.

Takum xe oOpa3oM GopMUpoOBaIach eBpasuiickas cucTema 3a-
IIUTHI TIpaB YejoBeka (mpaBozamuTHas cucrema CoxapyxectBa Hesa-
BucuMbIx ['ocymapcte — CHI'), Havano KOTOpoil ObLIO 3aJI0KEHO
VYcraom CHI ot 22 suBaps 1993 roxa u 3akperuieno Jlexnaparnueii o
MEXIyHApOIHBIX 0053aTeIbCTBAX B OOJIACTH MPaB YEIOBEKAa U OCHOB-
HBIX cBoOO0a B ctpanax CHI™ ot 24 centsa6pst 1993 rona, a raxke Kon-
Bermmer CHI' o mpaBax W OCHOBHBIX CBOOOJaX YeJIOBEKa OT 26 Mas
1995 roma. KoHTpoIbHBEIM MeXaHU3MOM cTaHoBmIach Komuccuss CHI'
110 ImpaBaM 4YCJIOBCKA, HO BCET'O JIMIIb B PAHI'C KOHCYJIBTATUBHOI'O Op-
rana. Ee 3aiadeli oObsBISLIOCH HAOMIO/ICHHE 32 BBHITIOJHEHUEM 00s13a-
TCJIBCTB IO IIpaBaM YCJIOBCKa, B3ATHBIM Ha ceos rocyaapCrBaMm-
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yaactHuKamMu CoapyskectBa. OTCYTCTBHE IEUCTBEHHOTO KOHTPOJIS CO
cTopoHbI TipaBo3ammTHOM cucteMbl CHI' Hanm cutyarmeit ¢ mpaBaMu
YeloBeKa Ha IMOCTCOBETCKOM IPOCTPAHCTBE NPHUBEIO K TOMY, YTO
B Copy’KecTBe IOCTETIEHHO OBUT yTEpsH WHTEpeC K JesATeNIbHOCTH
Komuccun. B 310 ke Bpems (BTopas monoBmHaA 90-X TomoB) 0OIb-
MIMHCTBO rocyaapcTB-ydacTHUKOB CHI' cranoBsitcs wienamu Coera
EBpornbl ¥ nmoanaaaroT moj ACHCTBHE MPaBO3AIIUTHON CHUCTEMBI, J10-
Ka3aBIIel CBOIO OOJBIIYI0 A((EKTUBHOCTD B TAHHOH 00JIACTH.

EBpornelickas cucteMa 3aliuThl IpaB 4eJIoBeKa BO3HUKIIA TIOCIIE
Bropoit MupOBOIi BOIHBI B IENAX OCYIIECTBIECHHUS O0OJee TECHOTO CO-
1032 IEMOKPATHYECKAX CTPaH €BPOIEHCKOr0 KOHTHHEHTA IS 3alllH-
TBI W TIPOJBIDKCHUS WJCAJOB M TIPHHIIUIIOB, SBITIOIIMXCS MX OOIIUM
HacJeeM», B TOM YHCIIE «ITyTeM 3allliThl U Pa3BUTH MPaB YeJIOBeKa U
OCHOBHBIX cB0OOI» (cT. 1 YcraBa CoBera EBpomnsl ot 5 mast 1949 roma).
OCHOBHBIM JTOKYMEHTOM, YUPEXKIAIONINM MPOIIEAYPHI 3aIIUTHI U pea-
TU3aIUA TIpaB U CBOOOJ JKWTEJel KOHTWHEHTa, craja KoHBeHIHA
0 3aIUTe TPaB YeIOBEKa M OCHOBHBIX cBOOOS OT 4 HOs0ps 1950 roma
C JOIOJIHUTENFHBIMH TPOTOKOJAMH K Hel (HampuMep, MPOTOKOI
Ne 13 ot 3 mas 2002 roga — OTHOCUTENBHO OTMEHBI CMEPTHOM Ka3HU
MIPH JTFOOBIX 0OCTOSITETCTBAX ).

B nocnenHue T0OJbl KOHTPOJIBHBIE MEXAaHU3Mbl €BPONEHCKON
MPABO3ALIUTHON CUCTEMBI, MOJBEPraBIIUecs 000CHOBAHHOW KPUTHKE
3a CBOM IMOJIOBMHYATOCTb U MCIJIMTCIIBHOCTL B p€aKIMM Ha Hapylie-
HUS MIpaB 4eJoBeKa B rocynapcrsax-wieHax Cosera EBpomnsl, mperep-
MEJIN IMMIPUHOUINIAJIBHBIC U3SMCHCHH.

[MprurHaMu, TOCITY>KUBIIUMH UX PeHOPMHUPOBAHUIO, SIBUIIHCH:

— TPOMO3JKOCTh W HEMOBOPOTIMBOCTh TMPEXKHEH CTPYKTYpPHI
Cogerta EBporsr;

— YBEJIMYCHUE YHCIa U CIIOKHOCTH JIeTl, CBA3aHHBIX C JKanoba-
MU Ha HapylLI€HUE NOJ0KeHUN EBpoIelckoil KOHBEHIINY;

— y4JacTue B paboTe KOHTPOJIBHBIX MEXaHM3MOB BCE OOJBIIEro
ymcna cTpaH (B Hacrosmiee Bpems B Coset EBpombl Bxonut 47 rocy-
JlapCTB, IEPBOHAYAJILHO K€ CHUCTeMa 3aayMmbiBajiach mias 10-12
CTpaH).
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Psn u3sMeHeHNH KOCHYJIUCh €IMHOTO FOPUCAUKIMOHHOIO Opra-
Ha CoBera, paboTaroIIero Ha MOCTOSTHHON OCHOBE, KyJla YacTHEIE JIH-
11a MOJIy4YaroT NMPsIMOIl 1OCTyII (BIEPBBIE B MPAKTHKE MEXIYHAPOIHBIX
cyneOHbIX opraHoB), — EBpomeiickoro cyma mo mpaBaMm dejoBeKa —
ECIIY. IIporokon Ne 14, parudurnmpoBannsiii Poccutickott denepa-
el B ssaBape 2010 roga, mpu3BaH MOBBICHTH d()(PEKTUBHOCTE pado-
161 ECITY B yCcrmoBUsX pe3Koro yBelIW4eHHs Yncia kaio0. B gactHo-
CTH, BBOISTCS NPOLEAYypa NPHUHATHS PELICHHA O HENPHEMIIEMOCTH
KaJloO0bl €IMHOIMYHO CyIbeil U IpenoCTaBIeHUEe KOMUTETaM U3 TpeX
Cylell mpaBa BBIHOCUTH MOCTaHOBJIEHHE IO CYIIECTBY >kanod. Cpox
nomHomounii cyneit ECIIY yBenuumBaercss ¢ 6 mo 9 mer 6e3 mpasa
nepen3Opanns. Taxke BBOIUTCS TOTIONHATENBHBIN KPUTEPHUH, MTO3BO-
JSIIOINMI Cyy IPU3HABATH )Kaj00y HEIIPUEMIIEMON B 3aBUCUMOCTH OT
3HAYUTEIILHOCTH IIOHECEHHOTO 3asBUTENIEM yIepoa.

EBponeiickuil cya NpUHUMAET Aela K PacCMOTPEHHUIO, E€CIH
HapyleHo mpaBo, npeaycMorpenHoe KouseHuued 1950 ropa, u
TOJIBKO IIOCJIE€ TOrO, Kak OBLIM HCUEPIAaHBbl BCE COOTBETCTBYIOIINE
OOIIEeNPU3HAHHBIM HOPMaM MEXAYHApOAHOIO IpaBa BHYTPCHHHUE
CpeICTBa 3allUThl, PACCMAaTPUBAET JIEJI0, €CJIM C MOMEHTa BBIHECCHUS
OKOHYAaTeJIbHOTO DEILICHUs] HAMOHAJIBHBIMH OpraHaMH IMPOLUIO HE
Oosee mectn MecaueB. YacTHas (MHAMBUAyaTbHAs) METUIUS K TOMY
K€ JOJDKHA COOTBETCTBOBATh OOIIENPHUHATHIM B MEXKIYHApPOIHBIX
MPaBO3AIUTHRIX CUCTEMaX YCIOBHsM (He ObITh aHOHMMHOW HJIM aHa-
JIOTUYHOM YK€ pacCCMOTPEHHOHN JTNOO HECOBMECTHUMOM C KOHBEHIIHOH-
HBIMH ITIOJIOKCHUSAMHU, HE OBITH SBHO HEAO0CTAaTOYHO O6OCHOBaHHOﬁ
WM 37T0YTOTPeOIIsIoIel paBoM MOAAYH Kalo0bl).

[MocranoBnenue Epporeiickoro cyjia, ycTaHOBHBHIETO (aKT
HapyIIeHUsI TOCYAapCTBOM-YJaCTHUKOM KOHBEHIIMH €€ TOJOKCHHMA
(a Bce unennl CoBera EBponbl 10IKHBI paTH(GHUIIMPOBATH JTaHHBIN 10-
TOBOp, T. €. PU3HATh €ro 0053aTENHFHYI0 IOPUIUIECKYIO CHITY), TIepe-
JlaeTcsl PYKOBOJICTBY CTPaHBI-IIPABOHAPYIIUTENA, KOTOpas HOJDKHA
MPUHATH COOTBETCTBYIOIIME MEPHI IO BBHITIOIHEHHIO CyAeOHOT0 perie-
Hus. Bepaukt ECITY manpaBnseTrcs MHHACTPOM FOCTUITUH 3TOTO TOC-
yIapcTBa B CyieOHbIC OpraHbl, IPUYACTHBIC K PACCMOTPEHHUIO JAHHOTO
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JleNa, ¢ yKa3aHueM BHUMATEIbHO O3HAKOMUTHCS C COAEpKaHHEM pe-
IIeHUS W TPUHSATH COOTBETCTBYIOIIME Mepbl. [locTaHOBIEHNE TaKxke
JTOJKHO OBITh OMYOJIMKOBAHO B OCHOBHBIX MEPHOIMYECKUAX HU3IAHUSIX
CTpaHbI, YTOOBI OBITH JOCTYITHBIM JJISI IOPHICTOB M BCEX JKENAIOIIUX C
HUM O3HaKOMHTKCSI.

B mocTtaHOBIEHNN MOXET conep)KaThCsl TpeOOBaHHE O BO3MeE-
IIEHUH TTOHECEHHBIX PACXOJI0B M M3/IEPIKEK, a TAK)KE BHIIIIATE B OTIpe-
JISTICHHBIA CPOK CHpPaBEIMBON KOMIIEHCALIMM TIOTEPIIEBIIEH CTOPOHE
3a HAaHECEHHBI MaTepHaIbHBI W MOpaNbHBIN ymiepO. I'ocymzapcTBo-
OTBETYHK JOJHDKHO BHECTH M3MEHEHHS B JICUCTBYIOIIEE 3aKOHOIATEb-
CTBO ¥ CyA€OHYIO PAaKTHUKY C TEM, YTOOBI OHU OOJIEe ITOCIIEI0BATEb-
HO OTBEYa N TpeOOBaHUAM TONOXeHn KOHBEHIIMM U HE JOITyCKaln
uX HapymeHus B Oyaymem. Kak mokassiBaeT MmpakTuka, penieane EB-
POTIEHCKOTO Cy/Ja 3aCTaBisIeT HE TOJIBKO TOCYIapCTBO-OTBETYHKA, HO
u apyrue rocyaapctsa CoBeta EBpombsl mpuHUMATE MEPHI IO KOPPEK-
THPOBKE WJIA MU3MEHEHHIO COOTBETCTBYIOIIUX IMPABOBBIX HOPM U TIO-
JIO’)KEHUM B CBOEH MTPaBOBOU CHUCTEME.

Berymnenue Poccun B CoBer EBpomnbl, €€ aKTUBHOE Y4acTHE B
paboTe OpraHoB €BPONEHCKOW IPaBO3AIMIUTHONW CHUCTEMBI, a TaKXKe
patudukanyst Poccuiickoit Denepanpeli BaXHEUIITNX €BPOIIEHCKUX U
MEXIYHApOIHBIX JOrOBOPOB, KOHBEHIIUI M COTJIAIICHUH B 001acTu
3alUTHl IIpaB YEJIOBEKa HaJarar0oT Ha IIPABOBYIO CHUCTEMY CTpPaHBI
00513aHHOCTh COOJIIOJIATh YCTAHOBJIICHHBIE MHPOBBIM COOOIIECTBOM
CTaHIAPThl B JaHHOH cdepe W OTIAKHUBATH IOPUIMUCCKUN MEXaHU3M
OCYILECTBIICHUS PEIIECHUN CIEUAIBHBIX KOHTPOJIBHBIX OPraHOB IIpa-
BOBOH 3al[UTHI YEJIOBEKA.

Honamue u 6uovl MexcOyHAPOOHO-NPABOGOIL OMEEHICINGEH-
HOCmU 3a HapyuieHus nPaeg uenoeexa

XapakTepHOW 0COOCHHOCTBIO Pa3BUTUS COTPYIHUUIECTBA TOCY-
JApCTB B OOJIACTH TIpaB 4elOBEKa Ha COBPEMEHHOM JTalle SIBISETCS
CO37IaHHE CHCTEMBI MEXIYHApOJHOTO KOHTPOJS 3a IMPETBOPEHHEM
B3STHIX TOCYZAapCTBAaMH Ha ceOs IOpUANYECKUX 005S3aTeNbCTB KakK Ha
YHUBEpPCAJIIbLHOM, TaK 1 Ha pETUOHAJIBHOM YPOBHE.
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@DopMbI TAKOr0 KOHTPOJISI BO MHOTOM 3aBHCAT OT Xapakrepa
HapyLIeHUH IpaB 4eJI0BEKa U MOT'YT OBITh CAMBIMH Pa3HOOOPA3HBIMU:
yOexneHne, peKOMEHAALUY, TOPULIAHHE, IPUHYXKIECHHE. XapakTep U
YCIOBUSL UX MCIIOJIb30BAHUS OIPEICIAIOTCS YCTaBOM, PEIICHHSIMHU
OOH wm ee crmenuanu3WpOBAHHBIX YUPESKICHHUN, YCTaBaMH PETHO-
HAJIbHBIX OpraHM3aliil, MEXIyHapOIHBIMH COIJIAILCHUSMH YHUBEp-
CaJIbHOTO M PErHOHAIBHOTO XapaKTepa.

s paccMOTpeHHsI KOHKPETHBIX CIIy4aeB COBEPIIECHUS MEKIY-
HapOJHBIX IMPECTYIUIEHHH Ha Teppuropuu rocynapcrs-uaeno OOH
MEXIYHApOIHBIM COOOIIECTBOM MOTYT CO3/1aBaThCsl MEXIyHAPOIHBIE
TpuOyHansel. B 1993 r. 6pu1 co3nan MexayHapoaHbIA TpUOyHAT IS
paccieoBaHUsT MEXIYHApOIHBIX TMPECTYIUIEHUH, COBEPLICHHBIX BO
BpeMs IpakIaHCKoW BoUHbI B Pyanne. Jlo HacTosero BpeMeHu mpo-
JOJDKaeT MeiicTBoBaTh MeXTyHapoqHBIA TprOyHamN 1o ObiBirei KOro-
CJIaBUH, KOTOPBIA paccMaTpUBAaeT YrOJOBHBIC JieJla O BOCHHBIX Ipe-
CTyIUIeHHAX Ha ee teppuropuu. B 1998 r. pemennem OOH Obin co-
31aH MexnyHapoaHblid yronoBHeIi cyn. B 2006 r. cooTBETCTBYIOLIU-
Mmu pemeHusiME [ 'eHepanpaOit Accambien OOH 6bimn co3mansr Mexk-
IyHapOoaHBIA TpuOyHan mo Jlmbepun W crienUanbHBIA TPHOYHAT TIO
JluBany.

CoOOTBETCTBEHHO, BaXHEWIIINM 3JEMEHTOM MEXIYHapOJIHOTO
MexaHn3Ma 00ecredeHus paB YeJIOoBeKa SBIAETCS MHCTUTYT MEXITY-
HapOJHO-TIPAaBOBON OTBETCTBEHHOCTH TOCYJApCTB 32 HApYyIIEHUS TpaB
YyeJIoBeKa.

B mnacTtosimiee Bpems 1O MEXIYHApOIHO-TIPABOBOM OTBET-
CTBCHHOCTBIO ITOCYyAapCTB IMIOHUMAIOTCSA MEPLI NMPUHYXJICHUA, ITPUMEC-
HSE€MBIE€ K T'OCYyAapCTBY, COBEPIIUBIIEMY HApYLIEHUS] HOPM MEXIyHa-
POJIHOTO TIpaBa CO CTOPOHBI OTJENBHOTO T'OCYAApCTBA UM MHPOBOTO
cooOmiecTBa B 1I€JIOM, CBSI3aHHBIE C MTPETEPIICBAHNEM BUHOBHBIM T'OC-
YaAapCTBOM OIIPCACIICHHBIX JTUIIEHUHA OpraHu3alMOHHOTO WJIM MaTe-
pHAIBHOTO XapakKTepa.

I'ocymapcTBo HeceT OTBETCTBEHHOCTH Kak 3a COOCTBEHHEBIE JCH-
CTBH:, CBA3AHHBLIC C HAPYIICHUEM HOPM MEKAYHAPOIHOI'O IIpaBa, TakK
M 3a COOTBETCTBYIOIIUC )ICI:ICTBPISI CBOMX IOJDKHOCTHBIX JIMI ICPEN
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MOTEPIEBIINM TOCYIAapCTBOM U B LEJIOM IIE€PEA MHUPOBBIM COO0OIIE-
CTBOM B 3aBUCHMOCTH OT XapaKTepa COBEPILICHHOTO NIPABOHAPYIIEHUS
(HampuMep, aKT arpeccuu — 3TO COBEPLICHUE NPaBOHAPYLIEHUS IPO-
TUB KOHKPETHOTO roCylapcTBa, rmojaseprierocs arpeccuu. Ilpecrym-
JICHHs] TeHOLM/IA WM arlapTenia — 3TO NPECTYIUICHHS B LIEJIOM Iepes
MHPOBBIM COOOITIECTBOM).

B Hacrosimee BpeMs B MEXIyHApOAHOM IIpaBe yKe BeIpalboTa-
HO IMOHATHE «MEXIYHApOIHOE NPECTYIUICHHE», I10J KOTOPHIM IOHH-
MaeTcs MEXAYHApOIHO-IIPOTHBOIPABHOE JESHHE, BO3HUKAIOIIEE
B pe3ysibTaTe HaApYIICHHUS TOCYIapCTBOM MEXKIYHApOIHOTO 00s3a-
TEJbCTBA, CTOJIb OCHOBOIOJIATAIONIETO Al O0ECIeYeHus] KU3HEHHO
B)XKHBIX HHTEPECOB MEXKIYHAPOIHOTO COOOIECTBA, YTO €r0 Hapylle-
HUE paccMaTpUBaeTcs Kak NpecTyIJIeHHE Iepea MeXIyHapOIHBIM
€000IIECTBOM B II€JIOM, COCTABIISIET MEX/YHAPOIHOE TIPECTYIIICHHUE.

BriepBbie OCHOBHBIE COCTaBBI MPECTYIJICHUH 1O 00LIEMYy MEX-
JIYHapOJIHOMY TpaBy OBUTH OMNpeeNieHbl YCcTaBaMi MEXIyHapOTHBIX
BOCHHBIX TPUOYHAIIOB, YUPEXKACHHBIX TTocie BTopoit MupoBO# BOMHBI
JUIS YTOJIOBHOTO IIPECIENOBAHMS JIML, COBEPIUMBIINX HPECTYIICHUS
BO BpeMs BoitHbI (HropuOeprckum n Tokuickum).

Hx BceoOuiee 3HaueHUE OBUIO MOATBEPXKIEHO PE30IIOLUSIMU
I'enepanbuoit Accam6bnen OOH 1946 u 1947 rr., a Takxe ¢ onpeze-
JICHHBIMU YTOYHEHHMSIMU — YCTaBaMH MEXIYHApOIHBIX TpUOYHaJOB
no ObBIelt FOrocnasun, Pyanne u Coeppa-Jleone, Cratyrom Mex-
JTlyHapOJTHOT'O YTOJIOBHOT'O CyJa.

B cooTBeTCTBUM ¢ HUMH MEXIyHapOJIHbIE MPECTYIUICHNS MO~
pa3fensdioTcs Ha MPeCTYIUICHUs MPOTHUB MHUPA; BOCHHBIE MPECTYIIJe-
HUS; TPECTYIICHUS MTPOTUB YEJIOBEYHOCTH.

Tak, K IPecTYIUIeHUAM NPOTHUB MHUPa OTHOCHUTCS «IUIAHUPOBA-
HUE, TIOArOTOBKA, Pa3BS3bIBAHWE WM BEICHHWE arpeCCHBHON BOWHBI
WJIM BOWHBI B HApyLIEHHE MEXTYHAPOJHBIX JOTOBOPOB, COTJIAIICHUN
WIN 3aBEPEHMH, WIN yyacTue B OOLIEeM IUIaHe MM 3aroBOpe, HaIlpaB-
JICHHBIX K OCYILECTBJICHHIO JIIOOOT0 U3 BBHIIIEU3I0KEHHBIX ICHCTBUI
(1. «a» ct. 6 YcraBa MexmyHapoiHOTO TpHOyHama).
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K BOGHHBIM TPECTYIICHUSIM OTHOCHUTCS «HApPYIICHUE 3aKOHOB
wH 00b9aeB BOWMHB. K 3THM HapyIIeHus M OTHOCATCS:

—yOwuiicTBa, MCTSA3aHUE WIA YBOJA B paOCTBO WM JUIS JIPYTHX
1eJiel TpakTaHCKOTO HACEIeHUSI OKKYITHPOBAHHON TEPPUTOPHH;

—yOwuiicTBa WM UCTSI3aHUS BOCHHOIICHHBIX WM JIHII, HAXOJS-
IIUXCST B MOPE;

—yOuiicTBa 3aJI0KHUKOB;

—orpabieHue o0IecTBEHHON MTH YaCTHON COOCTBEHHOCTH;

—0eccMBICIIEHHOE pa3pyIleHHe TOPOJIOB WK IePEBEHB;

—pa3opeHue, He OMNpaBIaHHOE HEOOXOAWMOCTBIO, M JpPYyTHE
npectymieHus (1. «6» cT. 6 YcraBa MexayHapogHOTO TprOyHATA).

[lonsiTHie BOGHHOTO MPECTYIUICHHUS BIIOCIEACTBUH OBLIO AOTOI-
Heno JKeneBckumm koHBeHIusMu oT 12.08.1949. Tak, B coorBerT-
ctBun ¢ 1-ii JKeHeBCKOM KOHBEHIMEH, K BOCHHBIM MPECTYILUICHHUSIM
OTHOCSITCSI TAKXKE JIEHCTBHSI, COBEPIIICHHBIE B OTHOIICHUH PAaHEHBIX U
0OJILHBIX B JICHCTBYIOIIUX apMUSX, & UMCHHO:

—TIOCSTaTeNbCTBO HA JKM3Hb M (DH3MUYECKYH0 HEMPHKOCHOBEH-
HOCTh, B YaCTHOCTU HEKOTOPHIC BUJBI YOMICTBA, yBEUbs, YKECTOKOE
oOpainieHue, MBITKA U UCTSI3aHMS,

—B3SITHE 3AJI0)KHUKOB;

—TIIOCATaTEeNbCTBO HA YEJIOBEYECKOE JOCTOWHCTBO, B YaCTHOCTH
OCKOpOMTEIBHOE M YHIDKAIOIIee o0palieHue;

—OCYXJICHHE U IPUMEHEHNEe HaKa3aHus 0e3 MpeaBapuTeIbHOTO
CyJeOHOrO pEelIeHHUs, BBIHECEHHOTO Ha/IeXamyM o0pa3oM yupe-
JKICHHBIM CYJIOM, TIPH HAJIMYAW HEOOXOIUMBIX CYJeOHBIX TrapaHTHi,
MPU3HAHHBIX [[UBWIN30BaHHBIMU HalWsIMHA (CT. 3).

Pa3BuTHE HayYHO-TEXHUYECKOTO MPOrpecca U CBA3aHHOE C HUM
€CTEeCTBEHHOE COBEPILIEHCTBOBAHUE OPYXKHS, UCIIOIH3YyEMOTO B yCIIO-
BUSIX BOCHHBIX KOH(IIUKTOB, MPUBOJIUT K HEOOXOIWMOCTH BBEICHUS
HOpMaMH MEXIYHApOIAHOIO IMpaBa HOBBIX COCTABOB BOEHHBIX IIpe-
CTYILICHUH.

Pemenusimu OOH ¥ COOTBETCTBYIONIMMH KOHBEHIIUSMHU a0CO-
JIOTHO 3ampeliaeTcsi MPOU3BOJCTBO M NMPHUMEHEHHE XHMHUYECKOTO U
OMOJIOTMYECKOT0 OPYXKUs, B OTHOIIICHHUHU SJICPHOTO OPYKHS JeHCTBYET
OTpaHWYEHHE Ha €T0 MMPOU3BOCTBO U IPUMEHEHUE.
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K mpectymuieHusiM IpOTHB YeTOBEYHOCTH OTHOCSITCS:

—yOwuiicTBa, HcTpeOICHHE, TOPAOOIICHHUE JTFOACH;

—CCBUIKAa W JIPYTHE YKECTOKOCTH, COBEpPIIEHHBIE B OTHOIICHUHU
TPaXKAAHCKOTO HacCeJIeHUs 10 WIK BO BpeMs BOWHBI, M IpecieoBa-
HUE TI0 MOJUTHYECKUM, PACOBHIM WIIM PEIUTHO3HBIM MOTHBaM, ITO-
nexar opucaukiuyd TpuOyHana HE3aBHCUMO OT TOTO, SIBISUIMCH JIH
9TH JIefiCTBUS HapyLIEeHHEM BHYTPEHHETO IIpaBa CTPaHbI, TJe OHU ObI-
JIW COBEPIICHBI, WITN HeT (I. «c» cT. 6 YcraBa MexIyHapoJHOTO TpH-
OyHauna).

Bcekope nocnie Bropoii MUPOBOI BOMHBI BBIIEIEH COCTAB TaKO-
T0 MEXIYHApOJHOTO TPECTYIUICHUS MPOTHB YEJIOBEYHOCTH, KaK Te-
HOLIU/.

C mpunstreM KoHBEHIMU O MpeayNpexXIeHUH NPeCTYIICHUS
TreHOIua W Haka3aHus 3a Hero (9 mexaOps 1948 r.) «reHomua He3a-
BHCHUMO OT TOTO, COBEPIIAETCS JIU OH B MHUPHOE WM BOEHHOE BpeMs,
SBJISIETCS MPECTYIUIEHUEM, KOTOPOE HapyllaeT HOPMBI MEXKIyHapO-
Horo mpaBay (cT. 1 KonBenmun).

[Ton reHoUMIOM HOHUMAIOTCS JIEWCTBUS, COBEPILIAEMBIE
C HAMEpEHHEM YHUYTOXKHUTh MOJHOCTBIO WJIM YACTHYHO KaKyIO-JIMOO
HAI[MOHAIBHYIO, ATHHYECKYI0, PACOBYIO WM PEIUTHO3HYIO TPYIITY
KaK TaKOBYIO, B TOM YHCJIE:

a) yOMIICTBO YJIEHOB TaKOW TPYIIIIHL;

0) mMpUYMHEHUE CEePhE3HBIX TEIECHBIX TMOBPESKICHUA WIH YM-
CTBEHHOI'0 PaCCTPOMCTBA YIEHAM TaKOH I'PyIIIbL;

B) NPEAYMBIIIICHHOE CO3/IaHHUE JUIsl KAaKOW-IMOO TPYIIIBI TAKUX
JKU3HEHHBIX YCJIIOBUH, KOTOpPHIE pAaCCUMTAHBl Ha TOJHOE WM YaCTHY-
HOE (PU3NUECKOE YHUUTOKECHUE €e€;

T') MEpbI, paCCYUTAHHbIE Ha MPEJOTBpAIlEHUE JETOPOXKIECHUS B
cpelle TaKO! TPYIIIIHI,

J1) HACWJILCTBEHHAs Iepejaya AETe M3 OJHOW YeIOBEYeCKOi
TpyHIbI B IPYTYIO.

Jlnma, coBepHIMBIIME NPECTYIUIEHHE TE€HOLMIA, «ITOIJIEKAT
HaKa3aHHUIO HE3aBUCUMO OT TOTO, SIBISIOTCS JIM OHU OTBETCTBEHHBIMU
no Koncruryuuu IlpaBurensiMu, TODKHOCTHBIMU WM YaCTHBIMH JIH-
naMu» (cT. 4 KoHBeHITHH).
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B coorBerctBun ¢ KoHBeHIMEN O mMpecedyeHUM amapreuga u
HakazaHus 3a Hero oT 30 HosOps 1973 1. mpecTyIuleHus amapTensa
Takke OBUTH OTHECEHBI K MEXAYHApPOJHBIM IMPECTYIUIEHUSIM MPOTHUB
YEIIOBETHOCTH.

Ilox amapremmoM NMOHUMArOTCS OECUEIIOBEYHBIE aKThl, COBEP-
[IaeMble C IEJBI0 YCTAHOBIECHUS M MOANEPKaHUS TOCIOJCTBA OTHON
pacoBoil Tpynmbl O HaJ KaKOW-IIMOO APYTol pacoBOW TPYIIITON
JOJIeH U ee CHCTEMAaTHYECKOTO YTHETCHMS:

a) JIMIIIeHUe WICHA WM WICHOB PAacOBOW TPYNIBI WIH TPYII
MpaBa Ha KU3Hb, CBOOOY TUIHOCTH;

0) YMBIIIUIGHHOE CO3JaHWE TSI PACOBOW TPYIIBI TaKUX JKU3-
HEHHBIX YCIIOBHH, KOTOPHIE PACCUNUTAHBI Ha €€ MOJHOE WIIH YaCTHIHOE
(u3nIeCKOe YHHUTOKECHHE;

B) pa3iM4YHBIE MEpHl 3aKOHOAATEIHHOTO XapaKTepa, Harpas-
JICHHBIE HA OCYIIECTBJICHHUE MOJUTHKH M MPAKTHKH PacoBOM cerpera-
MU ¥ JUCKPUMHUHAIUY,

T) DKCIUTyaTalusl Tpy/Aa WICHOB PAacOBOM TPYIIIBI M HCIIOIB30-
BaHWE MPUHYIUTEIHFHOTO TPYAA;

) TIpeciieI0BaHie OPTaHU3allii U JIUI, BEICTYIAIOIINX TPOTHB
anapreuna (ct. Il Konpernun).

MesxayHapoJJHOe COOOIIECTBO CUUTAET MPECTYIUIEHUE MPOTHB
YeJIOBEYHOCTH W BOCHHBIE TPECTYIJICHNUSI HACTOJIBKO OMACHBIMHU, YTO
cooTBeTcTBYIOIIEeH KOHBeHIIMEH 0 HEMPUMEHHUMOCTH CPOKa JaBHOCTH
K BOCHHBIM TMPECTYIUICHUSIM U NPECTYIICHUSIM IIPOTHB YEJIOBEYECTBA
oT 26 Hos0ps 1968 1. OBUIO NMPHU3HAHO BO3MOXKHBIM HE MPUMEHSTH K
HUM CPOKH JIABHOCTHU, HE3aBUCHMO OT BPEMEHHU UX COBEPIICHUS.

CratyT MexayHapoJHOTO YTOJIOBHOTO CyJa PacHpOCTpaHMUI
HEMPUMEHUMOCTh CPOKOB JTaBHOCTH Ha BCE MPECTYIUICHHS, TOAMaa-
IONIHE T0]] FOPUCAUKIINIO ATOTO CY/ia, @ IMEHHO TeHOIU/, MPecTyIUIe-
HUS IPOTUB YEJIOBEYHOCTH, BOCHHBIC MTPECTYIUICHUS U MPECTYIUICHUS
arpeccum.

Baxneiineli 0cOOCHHOCTBRIO MEXIYHAPOIHO-TIPABOBON OTBET-
CTBEHHOCTH 32 HapyllleHHEe HOPM MEXYHApOJHOTO T'YMaHUTAPHOTO
npasa SIBISETCS TO, YTO OHA PACIPOCTPAHSIETCS Ha JiBa BUAA CYyObeK-
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TOB: TOCYIapCTBa, NMPU3HAHHBIC BUHOBHBIMH B HECOONIOICHUH MOJIO-
KEHUH HOPM MEKTYHAPOIHOTO TYMaHUTAPHOTO MpaBa, U (PU3NIECKUE
JIMIa, COBEPIIUBIINE HETIOCPEICTBEHHbIE HAPYILCHNS STHX HOPM.

[Mpudem ¢u3nveckue aMIa HECYT OTBETCTBEHHOCTH 3a HapyIle-
HHE HOPM T'YMaHHTapHOTO INpaBa KaKk Ha MEXIyHAapOIHOM, TaKk M Ha
HAallMOHAJFHOM YPOBHE.

MeskyHapOJHO-TIpaBOBasi OTBETCTBEHHOCTh TOCYJapcTB 32
JCUCTBHS B HApPYIICHHE HOPM MEXIyHapOIHOTO T'YMaHHUTApHOTO Ipa-
Ba MMEET CBOM OCOOEHHOCTH, TaK KaK T'OCYJapCTBO HECET OTBET-
CTBEHHOCTB!

1.3a coGcTBeHHBIE IEHCTBHS IO COBEPILCHUIO MEXKTYHAPOIHBIX
MPECTYIUICHUH THOO0 Tepe/ MOTePIEeBIINM TOCYJapCTBOM (arpeccus),
b0 Tepes MeXITyHapOIHBIM COOOIIECTBOM B IENOM (T€HOUW WIIH
amapTeun).

2.3a IPOTHBOIIPaBHBIE AEHCTBHS KXIOTO JOJHKHOCTHOTO JIMIIA,
3a IpecTyIHbIe HapyIIeHus pas. Hapymienne MexIyHapoaHOTO TIpa-
Ba JIOJDKHOCTHBIMH JIMIIAMH TOCYJapcTBa BIeYeT 3a COOOH OTBET-
CTBEHHOCTB 3TOT'0 TOCY/IapCTBA M0 MEXIyHAPOJAHOMY TIPaBY.

B 3aBHCHMOCTH OT COBEPLIEHHOTO HApyIICHUS MEXIyHapoa-
HBIX HOPM BBIJICISIOTCS CJIEIYIOIINE BUIBI MEXIyHapOIHO-TIPAaBOBOM
OTBETCTBCHHOCTU: TTOJIUTUYCCKAsA OTBECTCTBCHHOCTHL M MaTCpUaibHasd
OTBETCTBEHHOCTH I'OCYapCTB.

[MonutHveckasi OTBETCTBEHHOCTh pealu3yeTcsi B opMe MIpejio-
CTaBJIEHUS YIOBJIETBOPEHMS IOCTPaAJaBIIEMy IOCYIapCTBY, IPOSBIIS-
IOIEMY, HAaIIPUMED, B 3asgBIECHUU O IPEKPAIIEHUHA IPOTHUBOIPABHBIX
JEHCTBUI M UX HEMIOBTOPEHUH B OYAyILEM, BBIPAXKEHUU COXKAIICHHS U
HN3BUHCHUA, HAKA3aHW KOHKPETHBIX I'paXaaH WX JOJDKHOCTHBIX JIUIL,
BUHOBHBIX B COBCPHICHUHN MEKAYHAPOAHOI'O IMMTPpAaBOHAPYIICHUA U T. I.

MartepuainbHasi OTBETCTBEHHOCTh T'OCYIapCTBa COCTOUT B BO3-
MEIICHNH TPUYNHEHHOTO HENMPaBOMEPHBIMH JEHCTBHAMHU yiiepOa
KOHKPETHOMY TOCY/IapCTBY B pa3iHuHbIX (hopMax.

B ciyuae coBepleHHs rocylapCcTBOM MEXIYHApPOIHOIO IIpe-
CTYIUIEHUA 110 MEXIYHApOJHOMY IIpaBy M OTKa3a BO3MEIIATH IIOTEp-
MEBIIEMY TOCYNapCcTBY MpPHYMHEHHBIH ymep0 HacTymaer ocofas
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dbopmMa MeXIyHapOAHO-IIPABOBOIl OTBETCTBEHHOCTH, BBIPA’KAIOIIASCS
B IPUMEHEHUH MEXIYHApOIHBIX CAHKIHMH B OTHOLICHUH TroCylap-
CTBa-HApyLIUTENs, T.€. NPUHYAUTENbHBIX MEp, HAIllPaBICHHBIX Ha
BOCCTaHOBJIEHHE HAPYILEHHBIX 3TUM T'OCYIapCTBOM IIPaB KOHKPETHBIX
CyOBEKTOB MEXIyHapOIHOIO IIpaBa.

B 3aBucuMOCTH OT TSDKECTH MEXIYHapOIHOIO HPECTYILICHUS
CaHKIIMM MOTYT MPOSBIATECA B IOJIMTUYECKOW, 3KOHOMHUYECKOH,
KyJIBTYpHOH cepax W HOCHTh KaK BCEOOIIHI, TaK W PETHOHAIBHBIN
XapaxTep.

Oco00 TSHKKHE MEXIyHapOAHBIE MPECTYIUICHUS, COBEpLIaEMbIe
rocyaapcTBaMy, BIEKYT 32 cOOOW MPUMEHEHUE K HUIM B COOTBETCTBUU
¢ ri. VII Ycraa OOH «JleiicTBUSL B OTHOLUEHUU YIPO3bl MUPY,
HapyLIeHUH MUpPa U aKTOB arpecCHM» BOCHHBIX CAaHKLIUN CO CTOPOHBI
MEXIYHAPOIHOTO COOOIIECTRA.

Peusr mper o HapylIeHHWM NPHUHLOMIA COPAa3MEPHOCTH, KOTIa B
pe3ynbTaTe MPUMEHEHUS OpYXHS TPaKAAHCKOMY HACENCHHIO WIH
IrpaXJaHCKMM OOBEKTaM HAHOCUTCS yLiepO, HEemponOpLHOHATIbHBIN
BOEHHOMY 3 (deKTy.

Oco0eHHOCTh YTOJIOBHO-TIPABOBOM OTBETCTBEHHOCTH (pr3mue-
CKUX JIMI 32 COBEPILICHHE INPECTYIUIEHHH BO BPEMS BOOPYKEHHBIX
KOH(IIUKTOB MEXIYHAPOTHOTO M HEMEXKYHAPOIHOTO XapaKTepa co-
CTOUT B TOM, UTO CYIICCTBYIOT ABa YPOBHA 3TOM OTBETCTBEHHOCTH.

Bo-niepBbix, (pusznyeckoe HI0, COBEPIIMBIIEE MPECTYIUICHHE,
HECeT IOPUIUYECKYIO0 OTBETCTBEHHOCTh B COOTBETCTBUH C HAI[MOHAIb-
HBIM 3aKOHOJIaTEICTBOM.

Bo-BTOpBIX, B Cilydae COBEPIIEHHOIO IPECTYIUICHHMs, MOAMNA-
JAIOIIETO TOJ Pa3psa MEXIYHAPOIHOTO, (UIUUECKOE JIHIIO MOXKET
HECTHU OTBCTCTBEHHOCTH B COOTBECTCTBUU C HOpMaMH MCKIYyHapPOIHO-
TO YTOJIOBHOTO IpaBa.

IIpu 3TOM K MEXIYyHAPOJHON YrOJOBHO-IIPABOBOM OTBETCTBEH-
HOCTH TIPUBJIEKAIOTCS (PU3NIECKHE JIUIA, KOTOPHIE:

«a) COBEpIIAIOT TaKHWe NPECTYIUICHWS HWHIWBUIYaJIbHO, COB-
MECTHO C JIPYTHM JIMIIOM HJIH Yepe3 JIpyroe JHUI0, HE3aBUCHUMO OT TO-
T0, TIOJJIEXKUT JIN 3TO APYTOe JUI0 YTOJIOBHONH OTBETCTBEHHOCTH;
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0) TMPUKA3BIBAIOT, TOACTPEKAIOT HWIM MOOYKIAIOT COBEPIIUTH
TaKo€ MIPECTYIUIEHUE, €CIIU 3TO NMPECTYMJICHNE COBEPIIAETCS UIIN €CIH
MMeEeT MECTO MOKYIICHHE Ha 3TO NMPECTYIUICHUE;

B) C LEJIBIO OOJIETYUTh COBEPLICHUE TAKOTO MPECTYIUICHUS IO-
COOHHMYAIOT, TOACTPEKAIOT WM KaKUM-THOO WHBIM 00pa3oM cojiei-
CTBYIOT €r0 COBEPIICHUIO WIX MOKYIIEHUIO Ha HETO, BKJIOYas MIPeo-
CTaBJICHUE CPENICTB IS €r0 COBEPILEHHUS;

T) JIOOBIM IPYTHM OO0pa3oM CIIOCOOCTBYIOT COBEPIICHHUIO TN
NOKYIIEHUIO Ha COBEPLICHHE TAKOro IPECTYIUICHHs TPYyNIIONW JIHL,
JIEHCTBYIONINX C OOIIEH IeTbIO;

1) B OTHOIIEHUH NPECTYIJICHUH TeHOLMIA, IPSMO U IyOJIUYHO
MOJICTPEKAIOT JIPYTHX K COBEPIICHWIO TeHoImaa» (cT. 25 Pumckoro
Craryra Mex1yHapOJHOTO YTOJIOBHOTO CYy/Ia).

Kpome TOro, cepbe3Hble HapyLIeHHS MEXIYHapOIHOIO ryma-
HUTapHOTO NpaBa (WIN MEXIyHapOIHbIE NMPECTYIUICHUs) Mpecieny-
IOTCSI HE TOJIBKO CTPaHOil, Ha TEPPUTOPUH KOTOPOH ObUIN COBEPILEHBI
3TH TIPECTYIUICHUS, HO W JIFOOOH CTpaHOW, BO BIIACTH KOTOPOI Haxo-
TUTCSI OOBUHSEMBIA. DTO UMEHYETCSl YHUBEPCATbHOW FOPUCINKITUEH.
Kaxxnoe rocynapcrBo-yuacTHUK KoHBeHIHIA «00sI13yeTcst pa3bICKHBATh
7ML, OOBHUHAEMBIX B TOM, YTO OHM COBEPLIMJIM WJIM IPHUKA3aIH CO-
BEPUIMTh TO WIM WMHOE U3 YIOMSHYTBIX CEPbE3HBIX HAPYLICHHUH, H,
KakoBO Obl HU OBLIO WX TPa)KJIAHCTBO, NMPEJaBaTh UX CBOEMY CYAY».
Kpome Toro, 3To rocyaapcTBo MOXKET TepelaTb OOBHHSEMOTO B CO-
BEPLICHUU MEKIYHAPOAHBIX MPECTYIIEHUN rOCYIapCTBY, HA TEPPHU-
TOPUH KOTOPOTO COBEPIIAIKCH 3TH MPECTYIUICHHUS, €CIIU TO TOCyap-
CTBO «HMMEET J0Ka3aTelbCTBa, NAFOIIUE OCHOBAaHUS sl OOBHHEHUS
atoro jmuay (4. 2 ct. 49 XKenenckoii konBenuuu ot 12.08.1949).

Co3znanue ¥ pyHKIIMOHUPOBAHUE MTPABO3AIIUTHBIX MEXaHU3MOB
npesIcTaBIsIeT cCO00H 0OBbEKTUBHYIO PEealbHOCTh, 3aKOHOMEPHOE CIIe]I-
CTBHUE TOTO, YTO BOIIPOCHI MPaB YEIOBEKA BBHIIUIN 33 MPEAEITbI HCKITIO-
YUTENbHOW BHYTPEHHEW KOMIETEHLMHU TOCYIapCTB. B nene 3amurhl
mmpaB 4esioBeka ocoboe MecTo, 6e3ycioBHO, 3aHuMaeT OpraHu3anus
OO0benuHEHHBIX Harmii u ee opraHsl.
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§ 4.2. EBponeiickasi cucTeMa 3allIMTHI MPAB YeJI0BeKa

IToMumO yHHMBEpCaIbHON CHCTEMBI 3alUTHl NPaB YEJIOBEKa,
BBIPa00TaHHON MEXKIyHApOIHBIM COOOIECTBOM B paMkax OpraHusa-
mun OO0benuHeHHbIX Hamuid, CyIiecTBYIOT perHoHajbHbIE MEXaHU3-
MBI 3aIIUTHI, CO3/JaHHBIE PETHOHAIBHBIMH MEXKIYHAPOIHBIMH MEX-
NPaBUTEIBLCTBEHHBIMI OpraHU3alMsAMHU, TakKMMHU Kak EBponeiickas,
Mexamepukanckas u Adpukanckas. Jlumb B A3un HET cOOCTBEHHON
CHCTEMBI 3aIUTHI IPaB U CBOOO/ YETIOBEKA.

B ocHOBe pernoHajbHBIX CHCTEM 3aIUUTHI MPaB YeJOBEKa Jie-
’KaT OCHOBHBIE MEXIYHapOIHBIE JOTOBOPHI B 00JacTH NpaB U cBOOO
YeJI0BEKa, a TAKXKe CO3/IaHHbIE KOHTPOJbHBIE MEXAaHU3MBI 110 COOJIIO-
JCHHIO TIOJI0KEHUH JaHHBIX JJOTOBOPOB.

B mos0pe 2020 r. eBpomelckoe COOOIIECTBO OTMETHIIO
70-netrie KoHBEHIIMK O 3alllMTEe MPaB 4eJOBEKa M OCHOBHBIX CBOOOI
(mamee — EBpomneiickas koHBeHIHS, Wi KOHBEHIMsI) — OCHOBOTIOJA-
TaroIIET0 MEXIYHAPOJHOIO JIOTOBOPA, CO3JaBIIero camyro 3ddek-
TUBHYIO U3 CYNIECTBYIOIIUX PErMOHAIBHBIX CHUCTEM OOecledeHus U
3alIUTHI IPaB YeJI0BeKa, pa3paboraHHylo B pamkax CoBera EBpoOIBL.
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Ha mpotsokenun 70 et EBpomeiickas KOHBEHITHS TTOCTOSHHO
JIOKa3bIBAET, 4YTO CO3AAJIA CaMblii HAJEXKHBIM KOJUICKTUBHBIM MeXa-
HU3M 3aIUTHI IPaB YEIOBEKa, HE TOJIBKO MPEJIOCTABUB YEIOBEKY Mpa-
BO oOpamiatecs B EBpomelickmii cyn 1o mpaBaM dYelloBeKa (fayee —
EBpomneiickuii cyn) u TeM caMbIM IMOPOAWB B JOKTPHHE MEXKIYHAPOI-
HOT'O IpaBa AUCKYCCHUIO 110 MOBOJY IPaBOCYOBEKTHOCTH MHIMBHIA B
MEXIyHAPOIHBIX OTHOIIEHUSX, HO U IperycMOTperna AEHCTBEHHBIN
MHCTPYMEHT KOHTPOJIS 3a UCIOJMHEHHeM pemeHuit EBponeiickoro cy-
Ja B Juie aBTopureTHoro oprana — Komurera muuuctpo Cosera
EBpornsl.

besycnoBHO, 3pQekTHBHOCTE TH000H MEXTyHApOIHOW CHCTE-
MBI 3aBUCHUT OT TOTO, HACKOJIBKO FOCYapCTBa COTIIACATCS OTPAaHUINTh
CBOM CYBEpEHHbIC IIpaBa, AEJIECTHMPOBAaB MEXIYyHAPOAHBIM OpraHaMm
(GYHKIUM KOHTPOJIS 32 oOecrieueHreM MpaB 4eJ0oBeKa Ha HallMOHAIIb-
HOM ypoBHe. Co BpeMeH NpUHATHS MEXAYHapOJHBIX JIOTOBOPOB B
00TacTH mpaB YeIOBEKa roCyJapcTBa OTKA3aJIUCh OT HJEH aOCONIOT-
HOT'O CYBEpEHHUTETa, BHIBEJIU MpaBa 4eJOBeKa U3 00beMa BHYTPEHHEH
KOMIIETCHIIMM TOCYNApCTB NPHUMEHHUTEIBHO K TNPHHLUILY MEXIyHa-
POJIHOTO TIpaBa HEBMEUIATEIHCTBO BO BHYTPEHHHUE Jefia TOCYAapCTB,
nepesaB Ha MEXTyHapOJIHBIH YPOBEHb MEXaHU3MBI MO HaA30py 3a
COOJIIOJICHHEM TIPaB YeJIOBEKa B OTENBHO B3ITOM TOCYIapCTBE.

YyactHukaMu EBponelickoil KOHBEHIMH SIBIISTIOTCS Bee 47 rocy-
nmapcrB-uneHoB Coera EBpombl. Poccuiickas ®enepanusa BCTynuiia
B Coset EBponsl 28 deBpans 1996 r., craB Ha TOT MOMEHT 39 dneHOM
OpraHusallyy, U ciycTs 2 rojna parudunupopaita EBporneiickyto KOH-
BeHIuI0. Menepanbhbiii 3akoH «O parudukanuu KoHBeHIuu o 3arim-
TE MpaB YeJOBeKa M OCHOBHBIX cB0OON u [IpoTOKOJOB K HE» ObLI
npusAar 30 mapra 1998 r., B KOTOpOoM yKa3zaHo, 4To «Poccutickas Pe-
depayusi 6 coomgemcemauu co cm.46 Konsenyuu npusnaem ipso facto
u 6e3 cneyuanvroe2o coanauieHus opucouxyuio Eeponetickoco Cyoa
nO Npaeam uenogexka 005A3aMenbHOU NO ONpoCcam MOAKOBAHUA U
npumenenus Konsenyuu u Ilpomoxonos k Heti 8 ciyuasx npeononaea-
emoeo Hapywenus Poccuiickou @edepayueti nonodicenuti smux 0020-
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BOPHBIX AKMOG, K020a Npeononazaemoe HapyuweHue umeno mMecmo no-
clie ux ecmynienus 6 oeticmeue 6 omuoutenuu Poccuiickoti ®edepa-
yuuy. 5 mas 1998 r. EBponelickasg KOHBEHIMs BCTYNWIAa B CHIIy Ha
Tepputopuu Poccuiickoit @enepanuu mociae Toro, Kak MUHUCTP HUHO-
cTpaHHbIX Aen Poccum Bpyunn patuuKalMoOHHYIO I'PaMOTy Ha Xpa-
Henue ['enepansHOMY cexperapio Coseta EBpombl.

Kongenyua o sawume npag uenoeexka u OCHOBHBIX C60000
u IlIpomoxkonwi K nei

EBpormelickasi KOHBEHIIUSI TAPaHTHPYET epadiCOAHCKue U NOJu-
muueckue npasa. Ctpyktypa EBpomneickoil KOHBEHIIMM COCTOUT U3
npeaMOyJIbl U TPEX pa3zAesioB.

B npeam6byne ynmomuHaetcss BeeoOmas nexmaparus mpas 4emo-
Beka oT 10 mexaOpst 1948 r., ee orpoMHOE 3HaU€HHE B MPETBOPCHUU
MPOBO3IJIAIIEHHBIX B HEW IMpaB B JKU3Hb, NMPHUBEPKEHHOCTh MpPaBU-
TenbeTB-weHOB CoBeta EBponbl 0CHOBHBIM cBOOOIaM, KOTOPEIE TIpe-
WCIIOJIHEHBI PEIIUMOCTH «CcOenamy nepevle wiazu Ha nymu obecneye-
HUA KOMIEKMUBHO20 OCYW/eCEIEHU HEKOMOPbLIX U3 NPAB, U3I0ICEH-
Hblx 80 Beceobweil oexnapayuuy.

Cratps 1 rapaHTHpyeT KaXAOMy HaxXOAsIIeMycs IOJ IOpHC-
JUKIMEN rocyaapcrBa-ydacTHUKa EBponeickoil KOHBEHIMU MpaBa U
CBOOO/IBI, IPETyCMOTPEHHBIE B pazjene [.

Paznen I 3akpemnsier Takue mpaBa M CBOOOIBI, KaK MpaBO Ha
JKU3Hb, 3alpelleHHe IBITOK, paOCTBa U MOJHEBOJIBHOIO TPYAa, IPaBO
Ha cBOOOY M JIMUHYIO HEMPUKOCHOBEHHOCTb, IPABO Ha CIIPAaBEAIUBOE
cyneOHoe pa30upaTenbCcTBO, HaKa3aHWE HCKIIIOUMTENFHO Ha OCHOBA-
HUU 3aKOHA, MPaBO HA YBA)XKEHHE YaCTHOM M ceMeWHO! KU3HHU, CBOOO-
JIbl MBICJTH, COBECTH M PEITUTHUH, CBOOO/Ia BEIpaKEHHUSI MHEHHSI, CBOOO-
na cobpanuil 1 00beTMHEHHH, IPaBO Ha BCTYIJICHHE B Opak, IpaBo Ha
3¢ PeKTUBHOE CPEACTBO 3aIINUTHI, 3aNPEIICHHE TUCKPUMHUHALIUH.

Paznen Il mocesimeH opranmzanuu U AesTenbHOCTH EBpomei-
CKOTO CyJia, KPUTEPHSIM NPUEMIIEMOCTH TOJaBaeMbIX Kanob u obec-
IIEYEHUIO0 KOHTPOJIS 3a UCIIOJHEHHUEM IOCTaHOBIECHUM EBponeiickoro
cyna Komurerom muauctpos Cosera EBporbr.
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Paznen III BkitodaeT pa3inuvHbIE MOJOKEHHUSA, MOCBSIICHHBIE
TeppuTOpHaNIbHOM cepe AeiicTBus EBporelickoil KOHBEHIIUH, JOITY-
CTUMBIM OTOBOPKaM, BOIPOCAM JCHOHCAIIMH, TIOJANUCAHUS U paTH(U-
KaIliy JOTOBOpaA.

B pamkax Cosera EBpombr 6pm10 mpunsato 16 IlpoTokonoB k
EBpormeiickoii KOHBEHITHH, KOTOPBIE JINOO TOTIOMHSIOT MEPEUYCeHb OC-
HOBHBIX TIPaB M CBOOOJ, KOTOPBHIX HET B TeKcTe camoil KoHBeHIww,
mb0 BHOCAT HW3MEHEHHS B KOHTPOJBHBIA MexaHn3M KoHBeHIHH.
Kaxnpiii IIpoTokos SBASETCS CaMOCTOSATEIbHBIM MEXAYHAPOIHBIM
JIOTOBOPOM, O BO3MOXHOCTHU MPUCOCAMHECHHS K KOTOPOMY pEIIaeT
KOHKPETHOE TOCYJIapCTBO B OTACIBHOCTH.

Hononmuutenpubiit [Ipotokon Ne 1 k KonBeHMu, moAMCaHHbBIN
20 mapra 1952 r., rapaHTHpyeT 3alIUTy COOCTBEHHOCTH, IPABO Ha
o0Opa3oBaHKMe M MPaBO Ha CBOOOHBIC BEIOOpPHI. Poccuiickas denepa-
nust parudunuposana [Iporokonr Ne 1 30 mapra 1998 r., KOTOpBI
BCTynuia B cuity anst PO 5 mas 1998 1.

[Ipotoxon Ne 4, mognucannsiid 16 ceHTssOpst 1963 r., 3ampemaet
JUIIIeHHe CBOOOBI 32 JIONTH, KOJUIEKTUBHYIO BBICHUIKY WHOCTPAHIIEB
W 3aKperusieT cBoOomay mnepenBmkeHus. PD ero patudummporana
30 mapra 1998 r., ¥ 5 Mast OH BCTYITWII B CHITY.

IIpotokon Ne 6 x KonBeHuuu, noanucanueii 28 ampens 1983 r.,
3ampeniaeT MPUMEHEHHE CMEPTHOW Ka3HU, MCKIIOUYEHHE COCTaBIISIET
Ha3HAYeHWE CMEPTHON Ka3HW 3a JIeSHWS, COBEPIICHHBIE B BOSHHOE
BpeMsl WM TIPU HEM30eKHOH yrpose BoiHbl. P® moamucana paHHBIN
IIpotokon 16 anpens 1997 r., HO 10 CHUX MOP TaK U HE PaATHUPHUIMPO-
Bajna ero. Poccus siBnsiercss equHCTBEHHBIM uieHOM CoBeTa EBpoIHI,
He mpucoeauHuBIUMCS K IIpoTokomy Ne 6, mist apyrux 46 rocy-
JIapCTB-WIEHOB HacToAmuM 1IpOoTOKOII BCTYNIUII B CHITY.

IIporokon Ne 7 k KOHBEHLIMH OBLI OTKPBIT JUIS MOANHACAHUS
22 uosiOps 1984 1. W 3aKkperisieT MpoIeAypPHBIC TApaHTHH B CIIydae
BBICBUTKM WHOCTPAHIIEB, ITPABO Ha 00KAJIOBAaHWE IIPUTOBOPOB TI0 YTO-
JIOBHBIM JI€JlaM BO BTOPOW WHCTAHIIMH, KOMIICHCAIIMIO B CIIy4ae Cy-
JIeOHOM OIMMOKH, MPaBO HE OBITH CyIMMBIM WJIM HAKA3aHHBIM JBAXKIIHI,
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a TaKKe IpeayCcMaTpHUBAeT paBHOIpaBue cynpyros. IIporokon paTtu-
¢urposan P® 30 mapra 1998 r. u Bctynmn B cuiny 1 aBrycra 1998 r.

IIpotokonm Ne 12 x KoHBEHITMH, OTKPBITHIN IS TTOATIHICAHHS
4 mosiopsst 2000 T., 3ampemniacT TUCKPUMHHAIMIO TIPH TOJIH30BAHUH
J0OBIM NPaBOM, YCTAHOBJICHHBIM 3aKOHOM, IO NIPHU3HAKY II0JIa, PACHL,
I[BETa KOXKH, A3bIKA, PEJIUTUH, IOTUTHUYECKUX WM MHBIX YOEXKICHUH,
HAaIlMOHAJIBHOTO WM COLMAIBHOIO MPOUCXOXAEHHS, NPHHAMICKHO-
CTH K HALIMOHAJIIBHBIM MEHBLIMHCTBAM, UMYIIECTBEHHOTO I10JIOKEHNS,
POXIEHHUS WIM IO JOObIM WMHBIM mpu3HakaMm. IIpoTrokon moamucax
P® 4 Hos16ps 2000 1., HO HE paTUDUITPOBAH.

IIpotoxon Ne 13 x KoHBeHIMM OB OTKPHIT AJISI TTOATIACAHUS
3 mas 2002 r. OH OTMEHSIET CMEPTHYIO Ka3Hb B JIFO00E BpeMs U MPHU
JIFOOBIX OOCTOSTENLCTBAX, 0€3 KaKuX OBl TO HU OBLIO MCKIIFOYEHMI
WM OroBOopok. B oTHomenun 44 rocynapctB-uieHoB CoBera EBporibl
ITpotoxon Ne 13 Bctymun B cuiy. Poccusi, Apmenuns u AzepOaiimkan
He patudumupoBanu naHHbi  [IpoTokonm 1o cocTrosHHIO Ha
01.04.2020, xotst Apmenus noamnucana ero 19 mas 2006 T.

Pedopma, mpemycmotpennas IIporokomom Ne 11, He pemrmna
npobieMy 3arpy:keHHocTH EBpomeiickoro cyaa M, COOTBETCTBEHHO,
JUTHTEIIPHOCTH PAaCCMOTpeHus Ael, modtomy 13 mas 2004 r. ObuT OT-
KpeIT Juist moganucanusa I[Iporoxonm Ne 14 k KoHBeHIMH, KOTOPBIH
Berynui B cuity 1 wronst 2010 r. mociie patuuKainyuym BCEMU Tocyiap-
ctBamu-wieHamu CoBeta EBpormsl. [Ipotokon Ne 14 BBen HOBBIHM KpH-
TEepUH TPUEMIIEMOCTH — HE3HAYHTEILHOCTh YIepOa, yCTaHOBHWII
9-neTHUl CpoK TpeObIBaHUS CyJel B JO/DKHOCTH O€3 mpaBa Mepeus-
OpaHMsi BMECTO CYIIECTBYIOIIETO PaHbIle 6-JIETHETO C MPaBOM Iepe-
n30paHus, TpeaocTaBuI NpaBo KoMHUTETY MUHHCTPOB 3aIlpallnBaTh
Cyn 0 TOJNKOBaHWU TOCTAHOBJICHUS JJIS YCHJIGHHS KOHTPOJS 3a HC-
IIOJIHEHHUEM, 4 TaKXe MMO3BOJIWI NprucoeMHUThes K Konsenuu EBpo-
MEMCKOMY COIO3Y.

B nensx nanbHEHIIEro ycOBEPIIEHCTBOBAHUS MESATEIBHOCTH
EBpomeilickoro cyna ¥ pemieHus BOIPOCOB, CBSI3aHHBIX C OOJBIINM
MMOTOKOM TIOCTyMarmux kanod, 24 wutons 2013 r. ObUT OTKPBIT AJIA
noxanucanus [Iporokxon Ne 15 k KoHBeHIIMH, KOTOPBIN BCTYIHUT B CHILY
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rocjie MPUCOEANHEHNsI K HeMy Bcex wieHoB Coseta EBpomnbl. HoBrrit
IIpoTOKOJI COKpPAaTUT CPOK AJIS MOAAYM XKaJoObl ¢ 6-TH MECSLEB 10
4-x, BHECET W3MEHEHHUsSI B HOBBII KPUTEPUH MPUEMIIEMOCTH Kajlol —
HE3HAYUTEIBHOCTh yIep0a, UCKIIOYUB M3 HETO BTOPYIO TapaHTHIO,
UCKIIIOYUT MIPABO CTOPOH BO3PAXKATh MPOTHB YCTYNKH FOPUCAHUKIIAN
ITanater B nons3y bombmoin IlanaTel, BBEET BO3pacTHOE OrpaHUYE-
HHE 111 KaHIUAATOB B CyibU 65-I€THUM BO3PacTOM.

2 oktsa0pst 2013 1. 0BT OTKPHIT IA Toammcanus IIpoToxon
Ne 16 k KonBeHLUH, MO3BOJSIOIIMHA BBICIIMM CyJaM TOCyJapCTB-
wieHoB Cosera EBporibl 3anpamnBaTh KOHCYIbTaTUBHBIC 3aKIFOUCHUS
MO MPHUHLIMIIHANBHBIM BOIIPOCaM, OTHOCAIIMMCS K TOJKOBAaHHUIO HIIN
COOJIIOZICHUIO TIPaB U cBOOOJ, MpeaycMOTpeHHbIX B KoHBeHLIMN miu
[Iporokonax k Heil. Poccuiickoilt @enepanuueid nannpliii [Ipotokon mo-
Ka He TOAMHCaH.

EBponeiickasi KOHBEHIMS 3aILUINACT aOCOMOmHble TIpaBa deno-
BEKa, KOTOpBIE HE MOTYT OBITH OTpaHUYEHBI TOCYAapCTBOM HU IIPH
KaKHMX YCJIOBHSX. IIPAaBO HA >KU3Hb, 3alpEIICHUE MBITOK, OecuenoBey-
HOT'O WJIM YHIDKAIOWIETO AOCTOMHCTBO OOpalleHWs WM HaKa3aHws,
3ampelieHne padcTBa WM IOJHEBOJIBHOTO COCTOSIHUS, U OMHOCU-
menbHble, KOTOPBIE TOCYIapCTBO MPHU ONPENEICHHBIX YCIOBHAX MO-
JKET OTPaHWYHTh, HAIIPUMEp, NMPaBO Ha YBa)KEHHE YAaCTHOM U cemeil-
HOH >KM3HH, CBOOOYy MBICIIH, COBECTH M PEJIUTHH, CBOOOIY BBbIpaXke-
HUSI MHEHUS, CBOOOIy coOpaHuii U oObeinHeHnH. JlaHHbIe orpanuye-
HUSI TIpaB M CBOOOJ YeJIOBEKa JOJDKHBI OBITH MPEIyCMOTpPEHBI 3aKO-
HOM, TIpeciieI0BaTh MPaBOMEPHYIO LI€Jb, OBITH MPONOPLUOHAIBHBIMU
U HEOOXOJIMMBIMH B JeMOKpaTHyeckoM obmiectBe. KoHBeHIuUs u
ITpoTOKONIBI TAPAHTUPYIOT KaK Mamepuaivbhblie TpaBa — 3aliuTa coo-
CTBEHHOCTH, TIpaBo Ha oOpa3oBaHMe, IIPABO Ha BCTYIUICHHUE B Opak,
TaK U npoyeccydanvHvle — IPaBo Ha CIpaBeIMBOE cy1eOHOe pa3dupa-
TEIbCTBO, IPOLIEYPHBIE TAPAHTUH B CITy4ac BBICBUIKA HHOCTPAHLIEB.

IIpotoxomer Ne 2, 3, 5, 8, 9, 10 xacanuch BHECCHUS M3MEHEHUI
B paboTy KOHTPOJBHBIX OpraHoB EBpomelckoll KOHBEHLIMH U TOCIE
npunatus [Ipotokona Ne 11 Oblu BKITIOUEHBI B €T0 TEKCT.
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C MOMeHTa co3/1aHusl KOHTPOJIBHBIX OpraHoB KoHBeHIMHU U 110
CETOIHSIIHNX JHEH OHM IIPETEePIIeNN ONpeaesICHHbIE peOPMBI, KOTO-
pble ObLIH OTpaXKeHbI B COOTBETCTBYIOMUX [IpoTokonax.

M3Ha4yanmbHO PYKOBOJCTBO €BPONEUCKUX FOCYIAPCTB IIAHUPO-
Bajo, YTO CO3/aHHBIE HWMH KOHTpOJIbHBIE opraHbl KoHBeHIMH, a
nMeHHO — EBpomeiickas Komuccus mo mpaBam denmoBeka (1954 r.)
(mamee — EBpomnetickas Kommccns, wim Komuccns) u EBporerickmi
cyn mo mpaeam 4eioBeka (1959 r.), OyayT paccMarpuBaTth B OCHOB-
HOM MEXTOCyIapCTBeHHBIE JXainoObl. Bcee >xamoObl mepBOHAYaIBHO
noctynanu B KoMmuccuio, KoTopas u3ydaia UX Ha MpeaMeT coOiroie-
HUSI KPUTEPUEB NPUEMIIEMOCTH U TFOTOBMJIA CBOE MHEHHE I10 BOIPO-
caM TpeAroIaracMoro HapylieHus IpaB U cBoOO]I YeTIOBEKa, a TaKKe
coJleficTBOBaNIa JIpY’KECTBEHHOMY YpPETyJIHUpOBaHUIO cIopa. 3areM
xKanoba BMecTe ¢ M3IoKeHHeM no3uuun Komuccnm mo cymecTtBy
criopa nonagana B Komurer munuctpoB CoBeta EBporibl, KOTOpHIH
OB HazeneH cyneOHBIMU (PYHKIIMSMU W MOT BBIHECTH pEIIeHHE IO
cymecTBy criopa. EBponeiickuii Cyi MOT pacCMOTPETh JKalno0y TOJb-
KO B TOM Clly4yae, KOTJa rocyJapcTBa B CIICLHAIbHOM 3asiBICHUN MPU-
3HaBanu ropucavkuuio Cyna. Komucens n Cyn 3acemany ceCCHOHHO.
Ilocne mepBbIX €T pabOThl KOHTPOJBHBIX OPraHOB CTANO IOHSATHO,
YTO OCHOBHYIO YacCTh HOCTYHAIOLINX OOPAILIEHUI COCTABISIOT MHIM-
BUIyaibHbIE kano0bl. C MomeHTa npucoequHenns k CoBety EBporbl
rocynapctB Boctounoil u lLlentpansHoil EBponbl Harpy3ka Ha KOH-
TpoJbHBIE Opranbl KOHBEHIIMM CHJIBPHO YBEIWYWJIACh M BO3HMKIIA
HEO0OXOAMMOCTh B CO3JaHUM €IUHOTO MOCTOSHHO JIEHCTBYIOIIETo EB-
POMEICKOro cyaa, 4To HalLIO OTpakeHue B npuHsAToM 11 mas 1994 r.
IMpotokone Ne 11 k KoHBeHIIMM, KOTOPHIN BCTYMMI B CHIly | HOSIOps
1998 r. mocne parudukanuu Bcemu wienamu Cosera Esporbl. C 310-
ro MmomeHTa KoMuTeT MUHHCTPOB TIepecTasl paccMaTpiuBaTh KOHKPET-
HBI€ JIeJla ¥ BEIHOCUTH TI0 HUM PEUISHHS, IPU 3TOM OCTaBHUB 3a COOOMH
CTOJIb BaXKHYIO (YHKLHMIO TIO HAaJA30py 3a MCIOJHEHHUEM OKOHYATENb-
HbIX TIocTaHOBJIeHU EBponelickoro cyaa.

[Ipotokon Ne 11 x KoHBeHIMM HE cMOT PEIIUTE BCE MPOOIEMBL,
CBA3aHHbIE C yBenmueHHeM Harpy3ku Ha Cyq W, COOTBETCTBEHHO,

238



JUTUTENTFHOCTBIO paccMOTpeHust Ael, mostomy 13 mas 2004 r. Obut
oTKpeIT A noanucanus [Iporokon Ne 14 x Konsenrum, mpexycmar-
pUBalOIIM JanbHEHIIyo MojaepHu3anrto Cyaa Mpu COXpaHEHUH Ka-
YecTBa MPUHUMAEMBIX CyleOHBIX akToB. [lanubrii [IpoTokon BeTymmn
B cuity 1 utons 2010 r. mocne patudukanuu ero Bcemu wieHamu Co-
BeTa EBporibl.

Eeponeiickuii cyo no npasam uenosexa

EBponeiickuil cyn pacnonaraercs Bo JlBopLe IIpaB 4el0BEKA B
CrpacOypre (Opanius).

Cyn cocrout u3 47 cyxaeii, u3dpanneix Ilapaamentckoii Ac-
cambOueeit Cosera EBpombl o omHOMY OT Kakgoro wiena Coseta EB-
pomel. ['ocynapcrBo Hampasisier [lapnamentckoir Accambiiee CriMcok
n3 3-X KaHIWAATOB B CY/AbHU, U3 KOTOPHIX OOJNBIIMHCTBOM TOJIOCOB U3-
Oupaercst cyabst Ha 9 set Oe3 mpasa nepenszopanus. Cynbu AOIKHBI
001agaTh BEHICOKUMH MOPaJIbHBIMH KauecTBaMH, OTBEYaTh TPEOOBAHH-
SIM, TIPEABSBIIEMBIM MPY Ha3HAYCHUW Ha BBICOKHE CYICOHBIE JOJIK-
HOCTH, WIH OBITh IOPUCTAMH C MPU3HAHHBIM aBTOpUTETOM. Ha mpak-
THKE 3TO 03HAYAET, YTO B COCTaB EBpONEHCKOro cyaa BXOIAT MPaKTU-
KYIOIIME IOPHUCTHI, paboTaBIIie CYyIbsSIMH B BBICIINX CYAaX CTPaHBI, U
IOPHUCTBI-TEOPETHKH — JIOKTOpA IOPUINYECKUX HayK, podeccopa, 4To
MO3BOJISIET cOaaHCHPOBaTh CyAeickuil coctaB. Cyabpu NEHCTBYIOT B
JIMYHOM Ka4yecTBE M HE IPEJICTaBISIOT MHTEPECOB IOCYAapCTBa, OT
KoToporo oHu u3bpausl. [lo moctmxennn 70 JeT Cyaps ciaraetT cBOu
nonaoMouns (ct. 20—23 EBporneiickoii KOHBEHIINH).

IleperiM cyaweit EBpormelickoro cyaa, n3dpanasiM oT PO, Obin
B.A. TymMaHOB, KOTOpBIIl HaYaJI CBOIO JESATENBHOCTS €I1Ie 10 TOro, Kak
Poccus parudunuposana Koueenmuio. 1 HosOpst 1998 1. mocne
BcTymeHus B cuiry IIpoTokosna Ne 11, KOTOpBI yCTaHOBHI Mpeneib-
HBI BO3pacT NpeObIBaHUS B JOJDKHOCTH cynabu, B.A. TymaHOB cio-
KU cyneickue monHomouus. Bropeim cynwseit 0pu1 AWM. Kosnep,
KOTOpBI nepen3oupaincs Ha Bropod 6-nmetHuid cpok. C 2012 r. mo
HacTOSIIMM MOMEHT cyabelt ot Poccun sisnsiercs .M. lenos.
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NaTepecwl Poccuiickoit @enepanvu npeacTaBisieT Y OTHOMO-
uyeHHbIN PO nipu EBpormetickom cyne — 3aMecTHTeNh MUHHCTPA IOCTH-
uuu PO ML TansnepuH.

C menpio obecrieueHus BHIMTOJHEHUSI 00S3aTENBCTB, MPUHATHIX
Ha cebs rocymapcTBamu-ydacTHukamu KonBennnu, EBpomnetickuii cyn
HaJleTleH KOMIIETEHIIEeH 10 PAacCMOTPEHHIO MEKIOCyIapCTBEHHBIX
Y MHIWBUAYATbHBIX JKAI00 Ha MpeanojaraéMoe HapylIeHWe MpaB U
CBOOOIT YeTTOBEKa, 3aKpeIUICHHBIX B EBpomeiickoit kouBeHnnu u [Ipo-
ToKonax K HeH. Tarke mo 3ampocy Komurera muauctpos Coseta EB-
porbl Cya MOKET BBIHOCHTH KOHCYJIBTaTUBHBIC 3aKIIOYCHHS IO BO-
mpocaM TpaBa, KacaromuMCs TOJIKOBaHUS MojoxeHnid KoHBeHInu u
IIpoTOKOIOB K HEM.

EBpomneiickuii cyn nmpuHHMaeT 1Ba BHIA CyISOHBIX aKTOB: pe-
1eHus U nocranoByeHus. Pemenne Cy BBIHOCUT 1O BOIpOcaM MpH-
E€MJIEMOCTH JI0 PACCMOTPEHHS KAIOOBI 10 CYIIECTBY, KOTAa kanmoda
OyzmeT paccMoTpeHa Mo cymecTBy, To Cya BEIHOCHT TIOCTaHOBIICHHE,
KOTOPBIM TPUXOAUT K BRIBOAY O HapymeHun Konsenmuu wimu [IpoTo-
KOJIOB K HEW WM K OTCYTCTBUIO HapylleHus. B aHIIuicCKOM s3bIKE
decision u judgement cOOTBETCTBEHHO.

ITomumo KoHBeHIIMU mpoueaypa paccMOTPEHUS JIeN 3aKperuie-
Ha B Permamente Cyna, mpuHUMaeMOM Ha IUICHAPHBIX 3acEIaHMsIX
Cyna. IlnenapHble 3aceaHusl IPOXOMST C y4acCTHUEM Bcex cynen EB-
porielickoro cynaa, koropele n3buparr Ilpencenarens Cyna, ogHOTO
wim AByXx ero 3amecturenedl, [Ipencenareneit namar Cyna, Cekpera-
pa-kaHiyiepa Cyza, OHOTO W HECKOJIBKUX €ro 3aMecTHTeNe, oopa-
3y1oT IlanaTel 1 pemaroT Apyrue opraHu3aliOHHbBIE BOIIPOCHI.

B crpykTypy EBpormeiickoro cyna BXOAST €MUHOIUYHBIE CYAbH,
Kowmuretsl, [Tanater n bonpmas [Tanara.

EnnHONMYHBIA Ccyqaps aHAIM3MPYET MNOCTYHAIONIYI0 KaloOy
Ha OpeaAMET NPUEMIIEMOCTHU U €CJIM MPUJCT K BbBIBOOAY oe3 JOITOJIHU-
TEJILHOTO €€ U3y4YeHHs, UTO Kao0a He COOTBETCTBYET XOTsI Obl OHO-
My U3 KPUTEPUEB MPUEMIIEMOCTH, TO OOBSBISET €€ HEeNPHEeMIIEMON.
OTO pelieHre OKOHYATENbHOE U 00KAIOBAHUIO HE MOAIeKHUT. QKOO0

90 mponeHToB BCceX Kajio0 MPHU3HAIOTCS HENpHEeMIIEMBIMHU ISl pac-
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cMoTpeHus 1o cymecTtBy. Eciu xanoba He 0ObsBIIETCS HETIpHEMIIe-
MOM WJIM HE WCKIIOYAETCS W3 CIHCKA IMOANEKANINX PACCMOTPEHUIO
Jeln, To oHa nepenaercs nubo B Komurer, nubo B [lanaty ans manb-
HEUIIEro U3y4YEHHUs.

KoMuTteTsl cocTosT U3 Tpex cylei, KOTOphIe TaKXKe eTUHOTIac-
HO MOTYT OOBSBUTH kajloOy HETPHEMIIEMOW WJIM HCKIIOUHTH €€ U3
CIMCKa JEJI, €CId MOXKHO IPUHTH K TaKOMY BBIBOAY O€3 IONOJIHU-
TEJIBHOTO H3ydeHHs >kanoObl. [lomumo storo Komwurers! HameneHs!
KOMIIETCHIIMEH OOBSABIATE XKano0y MpHeMIIeMON M BBIHOCHUThH IOCTa-
HOBJICHHUS IO CYILLIECTBY >KaJI0OBI, €CIIM IO JaHHOMY BOIPOCY, JIeXKa-
uieMy B OocHoBe ToikoBaHUS KonBeHuuu unu [IpoTOkoiOB K HEW,
CJIOXKHJIaCh MPOYHO YTBEPAMBIIAACS MpakTHKa EBpomeickoro cyza.
JlaHHOE peleHre WX NOCTaHOBICHHE SIBIAECTCS OKOHYATEIBHBIM U
00>KaJIOBaHUIO HE MOAJICHKUT.

ITanaTta coctout u3 7 cyaeit, Ilpencenarens Cekuuu, B paMKax
koTopoii (opmupyercss llamata nmns paccMOTpeHHS KOHKPETHOTO
Jena, U Cyllbu, N30paHHOTO OT CTPAHBI, SIBJISIOMICHCS] OTBETYUKOM IO
neny. Ilamata npuHUMaeT peleHne O MPUEMIIEMOCTH U MOCTaHOBJIE-
HHUE IO CYILECTBY 10 BCEM MEXIOCYAaPCTBEHHBIM Xajlo0aM, a TaKkKe
N0 MHIMBUIYaJbHBIM Xajo0aM, e NOJHUMAIOTCS BOIIPOCHI, Kacaro-
myiecs TOJIKOBAHMS WIH NPUMEHEHMs NojoxeHu KoHBeHmMH wim
IIpoTOKONOB K HEH, MO KOTOPBIM €HIe HE CI0KHIIOCH NMPELEIEHTHOE
npaBo EBponelickoro cyna.

Ecnu Ilanata npuzueT k BBIBOAY, YTO pacCMaTpUBacMoOE €10 Jie-
JIO 3aTparuBaeT CEPbE3HBIM BOIpPOC TOoNKOBaHWs KoHBeHIMM wiIn
IIpoTOKONIOB K HEH, WM €CIIH PEIIEHNE BOPOCA MOXKET BOWTH B IPO-
THUBOpEYHE C mpeapiaymen npaktukoil Cyaa, TO Ipy HaJIUMYUU COTJIa-
CUSl CTOPOH M JI0 BBIHECEHMS ITOCTAHOBJIEHHUS MO cymiecTBy Ilamara
MOXET YCTYIHUTh OPUCIUKIMIO B 110J1b3Yy bonbmioi I1anaTsr.

Bonwmas [Tamata coctout u3 17 cymel u Tpex 3amacHbIX, B CO-
CTaB KOTOPOH OYIyT BXOIOUTH MpejcCenaTeNb Cy/ia, ero 3aMEeCTHTENH,
MpecenaTen CeKIUH U CyIbs, N30paHHBIA OT TOCYJapCTBa, B OTHO-
IIEHWH KOTOpOro mnojaHa jxamoOa. bompmas Ilamara co3wsiBaeTcs
B CIIETYIOIINX CIydasix:
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1. Korga kakas-m6o u3 [lanaT ycrymuina el CBOrO FOPHCIHKIIUIO.

2.Ecin Komreruss u3 5 wienoB Bosbinoi IlamaTel mpuaeT
K BBIBOAY, YTO AEJIO MIOJHUMAET CEPbE3HBIM BONpoc ToiakoBaHusi KoH-
BEHIIMH WM [TpOTOKONOB K HEMl U YIOBIETBOPUT XOAATalCTBO OJHOU
M3 CTOPOH O mepeaaue Jena Ha paccMoTpeHue bosbinoit [Tanater mo-
cie BeiHeceHus [lanaToi moCcTaHOBICHHS IO CYIIECTBY JKaI00BbI.

3.IIpuHNMaeT pemeHne Mo BOIpocy O BO3MOXKHOM HapyIICHUN
rOCyJapCTBOM CBOETO 00s13aTENbCTBA IO COOMIOACHHUIO IPaB ¥ CBOOO
YyeJ0BeKa, MEpPeJaHHOMYy Ha paccMoTpeHne KomureroM MHMHHCTPOB
Cogerta EBporbl.

4.PaccmarpuBaer 3ampockl Komurera wmuHHCTpoB CoBera
EBpoIb! 0 BBIHECEHUH KOHCYJIBTATUBHBIX 3aKIIOYCHUH.

IlocTanoBnenue, BeiHEeceHHOE [lanaToil mo cymiecTBy nena, no
o0mieMy TpaBHIly BCTYMAeT B CHIJIY IMOCJE UCTEUCHHUS 3 MECSIEB CO
nHs BbiHeceHHs. OHO sBisieTcss 00s3aTeNbHBIM UIL TOCYIapCTBa,
B OTHOILIEHWU KOTOPOTO BbIHECEHO. Eciu oHa M3 CTOPOH cropa Io-
JlacT xonataicTBO 0 mepecMmotrpe aena bomemoit Ilamaroii, To BO3-
MOJKHBI JiBa BapuaHTa: eciu Kosierus B coctaBe 5 uneHoB bounbioit
[TanaTel HE yIOBIETBOPUT AAHHOE XOJATAHCTBO, B 3TOM Cilydyae IO-
cra”opnenne [lajmaTtel BCTymaer B CHJIy HEMEIJIEHHO, €CIIH yIIOBIE-
TBOPHT, TO B ICHb BBIHECEHUS ITOCTaHOBJIeHNs bonbmioi [TanaTtoi.

Kpumepuu npuemnemocmu nooasaemuix sxcanob 6 Eeponeiickuil
Cy0 no npasam 4erosexa

s paccMOTpeHus »kanoObl 10 CyLIECTBY OHA JIOJDKHA COOT-
BETCTBOBATh KPUTEPHSIM IPUEMIIEMOCTH, YCTAHOBJIEHHBIM CTAaThIMHU
34 u 35 KouBennuu.

[Tocne BcTymnenus B cuty IIporokona Ne 14 k Konsenruu, xo-
TOPBIA MPEAYCMOTPENl HOBBIM KPUTEPHH MPHUEMIIEMOCTH, HEOOXO.H-
MBbI€ YCIIOBHSI YKAIOOBI YBEIHMYMWINCH A0 OJUHHAIIATH.

1. Kpurepuii nuua (ratione personae).

JlaHHBIN KpUTEpHUH O3HAYAeT: KTO U IMPOTHB KOI'0 MOXKET 00pa-
mateesl B EBponelickuil cya. KoHBeHIMS UCHOIB3YET TEPMUH «KAiC-
Oblily, 9TO O3HAYaeT Jr00e (U3NIECKOe JIUI0 HE3aBUCHMO OT IPaxK-
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JaHCTBAa, BO3pAacTa, AEECIOCOOHOCTH, a TaKKe Jr00as HenpaBUTEIb-

CTBEHHAs] OpraHU3alMs WK JIt00ast TPYIIa YaCTHBIX JIMLl MOT'YT OBITh

3asBuTensIMH B EBporeiickoM cyne. ['ocynapcTBo MoKeT OBITh 3asBH-

TeJeM TpU ToJade MEKTroCyAapcTBEHHOH jkajoObl. XKamoba moxker

ObITh Mogana B CyJ TONBKO B OTHOLLICHUH TOCYAApCTBA B JIUIIE €ro Op-

TaHOB M JOJDKHOCTHBIX JIUII, HO HUKAK HE B OTHOIIEHHUN YaCTHOTO JIIIA.
2.Kputepuii Bpemenu (ratione temporis).

Hacrosimuit kputepuii 03Ha4aeT, 4TO MOJAAThH Kalo0y B OTHO-
IOICHUH KOHKPETHOTO TOCYAApCTBa MOXHO JIMINB IIOCIE BCTYIUICHUS
Konsenruu unu [IpoTokonoB B cuily Ha TEPPUTOPUU JAHHOTO TrOCy-
nJapcrBa. MckimrodeHus: COCTaBIIAIOT JUIALINECS MPaBOHAPYIIEHHUS, KO-
r7la HapylleHHe MpaB YejoBeKa MPOU30IUIO JIO BCTYIICHUS MEX]TY-
HapOIHBIX JAOTOBOPOB B CHIIy, HO OHO NPOJOJDKAETCA M MOCIE ITOU
JIaTHI.

3.Kpurepwuii cymectsa (ratione materiae).

OTOT KpUTepHii 03HaYaeT, YT0 00paTUThCs B Cya MOKHO TOJb-
KO Ha HapyuieHus nojoxennid Kousenuuu nin IlpoTokonos k Hel, a
HE IPYTHX MEXTyHapOJHBIX JOTOBOPOB.

4. Kputepuii mecra (ratione loci).

CyBEepeHUTET roCcyJapcTBa, Kak NMpaBWIO, OTPAaHUYHUBAETCS €ro
TeppuTopueil. JlaHHBII KpUTEPHUM 3aKpEIUISET 3KCTEPPUTOPUAIIL-
HOCTb, KOTJIJa K OTBETCTBEHHOCTH MOYKHO INPHU3BAaTh HE TO rocynap-
CTBO, Ha TEPPUTOPUHU KOTOPOT'O MPOXOIUIIO HAPYIIEHUE TIPAB YeJIOBe-
Ka, a TOCYJapCTBO, OCYLIECTBIIAIONIEE KOHTPOIb Hall 3TOH TEPPUTOPH-
eil. Hanpumep, B moctaHoBieHUH 1O Jeny Mnawky u opyeue npomus
Monoasuu u Poccuu ot 8 nrons 2004 r. EBponeiickuii cyn npurien K
BBIBOAY 00 OTBETCTBEHHOCTH Poccum 3a HapylieHHs mpaB U CBOOO[
Wnamky u apyrux Jdi, Tpoucxoadiie Ha Teppuropuu [Ipumnectpo-
Bbs, IOATBEPKAAs IPUHLIUI SKCTEPPUTOPUATBHOCTH.

5.Wcueprianre BHYTPEHHHUX CPE/ICTB MTPABOBOM 3aIUTHI.

JaHHpIld KpuTEepHH MOTYEPKUBAET CyOCHIMAapHBIA XapakTep
KoHBeHIIMN 1O OTHOIICHHWIO K HAIMOHATHHOMY MEXaHW3MY 3alluThI
MpaB YeIoBeKa. DTO O3HAYaeT, YTO 33JeMCTBOBATH €r0 MOXHO JIMIIE B
TOM cClly4yae, KOrJa roCyAapcTBO HE 00eCHeumwIo peaan3aluio npas u
cB00O/ M HE 3aIIMTHIIO MX C MOMOIIBIO HAITMOHAIBHBIX CPEJCTB Ipa-
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BOBOM 3alIUTBl. JTO MPELYCMOTPEHHBIH MEXAYHAPOAHBIM MPaBOM
JIOTIOTHATENBHBI MEXaHW3M 3allUThl HapsAy C CYIIECTBYIOIIMMU
BHYTPUTOCYAapCTBeHHBIMU. TakuMm 00pa3zoMm, mepes moaadeid xanoosl
B EBpomneiickuii cya HeoOX01uMo B Cy1IeOHOM TIOPSIKE 3asIBUTH IEPeT
KOMIIETEHTHBIMU OpraHaMH TOCyAapcTBa O AOMYIICHHBIX HApYIICHH-
sx KonBeHumu unu IIpoTOKOI0B K HEH U MOMBITATHCS BOCCTAHOBUTH
HapylIeHHbIC TMpaBa. B 3aBHCHMOCTH OT XapakTepa HapyLIEHHOTO
MpaBa B HEKOTOPHIX CIydasx o0s3aTelbHBIM OyAeT W oOpalleHne B
CJIEJICTBEHHBIE OPTaHbl, IPOKYPaTypy H 1.

6. CobumroicHIE 6-MECIIHOI0 CPOKa I0JauH sKaa00bL.

3asBUTENs JODKEH mMoAaTh xamoOy B EBpomelickuii cynm B
6-MeCSYHBI CPOK C JaThl BBIHECEHHs HAIMOHAIBHBIMH OpTaHAMHU
OKOHYATENIFHOTO PEIICHHS 110 JIeITy, He TIPOITYCTHB €T0 HH Ha OIUH JCHb.

7. HegomycTiMOCTh TIO/TaY aHOHUMHOU 7KaJTOOBI.

AHOHMMHEIE X)a00bI He paccMaTpuBatoTcs CynoM. 3asiBUTETh
B OTPEIENICHHBIX CIIy4asX MOXET MPOCUTh HE PACKPBIBATh CBOM JaH-
HBIE OOIIECTBEHHOCTH, HO NP 3ToM Cyay U rocyIapCTBY-OTBETUYHKY
JTUYIHOCTH-3asBUTENb JOJDKHA OBITH H3BECTHA.

8. HemomyctumMocTh Tojaun aHATOTHYHOM KaIO0ObI.

Ecimn Gymer momana »xanoba, aHaIOTUYHAS TOW, KOTOpas ykKe
paccMmarpuBanack B EBporeiickom cyfie, T. €. ¢ OJJMHAKOBBIMU CTOPO-
HaMU, TIPEIMETOM B OOCTOSATENBCTBAMH, OHA OyZeT MpHU3HaHA HETIPH-
EeMJIEMOH.

Takxe aHasornyHOW OynmeT Mpu3HaHA kajmoba, KOTopas sBIs-
€TCs TIPEeIMETOM JPYTOH MPOIETyPhl MEXKTYHAPOTHOTO pa3OupaTeb-
CTBa.

9. SIBHO HEOOOCHOBAHHBIE JKAIOOBI.

3asBUTENH BCETAa JOKEH MOTHBUPOBATH CBOIO JKaioly, MpH-
JIOKHB K HEW HEOOXOIUMBIE JIOKa3aTelILCTBA.

10. 3noynoTpebiieHre IpaBoM MOIa4uH KaJoO0bI.

JKanoba nomkHa OBITH HAITUCAHA B JICIOBOM CTHIIE 0€3 HCIOJb-
30BaHUSI OCKOPOUTENBHBIX BBIPAKEHUH.

11. He3naunutensHOCTH yImepoa.
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OTO HOBBI KPUTEPHHA TMPHEMIIEMOCTH, BBEACHHBIH IIpoToko-
mom Ne 14, KOTOpBIM MO3BONSET MPHU3HATH KAIOOY HEMPHUEMIIEMOI,
eCi 3asBUTENh HE IOHEC 3HAYMTENBHOTO YyIIepOa, €ClH TOIBKO
MIPUHLIMT YBAKCHUS TPaB YeJIOBeKa He TpeOyeT pacCMOTPEHHS KaJlo-
OBI TIO CYIIIECTBY W IMPH yCIOBHH, YTO Ha ITOM OCHOBaHHUU HE MOXKET
OBITh OTKA3aHO B PAacCMOTPCHHH JHejla, KOTOPOe He OBLIO Hamjiexka-
M 00pa30M PacCMOTPEHO BHYTPUTOCYAAPCTBEHHBIM CYIOM.

Uto0sl mpu3HATH Xano0y Hemnpuemiemon, Cymy I0CTaTOYHO
YCTaHOBUTH (hakT HECOOTIOACHHS XOTS OBl OTHOTO M3 TIEPEINCICHHBIX
KpUTEpHEB.

HUcnonnenue nocmanosaenuii Eeponetickozo cyoa no npasam
yenoseKd

O} PeKTHBHOCTH €BPONEHCKON CHCTEMBI 3aIUTHI IIPaB YeIOBe-
Ka OCHOBaHa B TOM YHCIIe Ha CIQ)KCHHOM MEXaHH3Me KOHTPOJS 3a
coOJroIeHreM OKOHYATeNbHBIX MocTaHoBleHN Cyna, ocyliecTBise-
MoMm Komurerom wmwuamCTpOB. llocie BbIHECEHHS OKOHYATEIHHOTO
MOCTaHOBIIEHUST EBpOMEiickiM CyZoM OHO HampaBIsieTCs 3asSBUTEIO,
rocyapcTBy-oTBeTUHKy W B Komwurer mMuHHCTpoB. KomureT MuHH-
ctpoB CoBera EBpombl — IUPEKTUBHBINA HUCIIONHUTEIBHBIN OpPraH, co-
CTOSAIUI W3 MUHUCTPOB HMHOCTPAHHBIX JIeN W Ha3HAUYEHHBIX HMU
npejcTaBuTeNeld. 3acefaHus, TOCBSIIEHHBIE BOIPOCaM HCIIOTHEHHUS
noctanosnenuit Cyna, mpoxoaar 6 pa3 B roj. ['ocymapcTBO MO Kaxk-
JOMy Jeny mpezacTaBiseT uHpopMmanuio KoMHTeTy MHUHUCTPOB O
NPEANPUHATHIX Mepax Mo HCHoiIHeHuto nocranosneHus Cyaa. Jlo Tex
Imop, IoKa Komurer MHWHHCTPOB HEC YIOCTOBCPUTCA B JOCTATOYHOCTHU
BBITIOJITHCHHBIX MEP MO BOCCTAHOBJICHUIO HAPYIICHHBIX IIpaB 3asBUTC-
JId 1 pEeIICHHIO HpOGJ’IeMBI, HOI[H;ITOI‘/'I B KOHKPCTHOM IIOCTAHOBJICHHU,
OH HE BBIHECET OKOHYATEJIbHOW PE30JII0LUU, 3aBEPIIAIONIEN MPOLECC
UCTIOJIHEHHS TI0 KOHKPETHOMY JIEITY.

IIpouiecc ucnonuenus: nocraHoBieHui EBponeiickoro cyna co-
CTOUT U3 TPEX CTAUMU:

1. Beiriata 3assBUTEIO KOMIICHCAIINH, €CITH OHA MPHCYKIAETCS
Cynowm.
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Wnorna Cyn mpuxoguT K BBIBOAY, YTO caM (pakT NMpU3HaHUS
HapyILICHUS SBJIAETCSA TOCTATOYHOM KOMIIEHCAIMEH M HE NMPHUCYXKAAeT
3a4BUTENIO JCHEXKHOIO SKBHMBaJIeHTAa. B cimyuae mpucyxaeHus Kom-
NEeHCAMM MaTEepHajIbHOTO WIM MOPAJIBHOTO yIepda, pacxomoB Ha
cyneOHbIe M3IEPKKU rocyIapcTBO 005A3aHO BBIIUIATUTH 3TU CYMMBI B
TE€YEHHE TpeX MECSIEB C JaThl BCTYIJICHUS MOCTAHOBIEHUS B CHITY,
MHa4e 3a KaXIbli JeHb MPOCPOUKU OYAET BBIHY)KIECHO IUIATUTh NCHH,
YTO IIPESYCMOTPEHO PE3OIIOTUBHON YaCThIO IOCTAHOBIICHMS.

2. Mepbl HHAWBUAYATBHOTO XapakTepa.

JlaHHBIE MEpBI HAINpaBJICHBI Ha MpPEKpalicHUE MPOIOJIKAIOIIE-
rocs HapyIeHHUs IPaB KOHKPETHOTO 3asBUTENS U HA BOCCTAHOBJICHHE
CUTyalluH, CYIIECTBOBABIIEH 1O MOMEHTa HapylIEHUS €ero IpaB
(restitutio in integrum). K coxxaneHuto, He BCeraa MOKHO BOCCTaHO-
BUTH CUTYALVIO, HAIPHUMEp, KOTAa pedb UAET O IPUMEHEHHHN IIBITOK, B
pe3yabpTaTe KOTOPBIX YeJIOBEK cTaj MHBaNUAOM. Ho Mo HEKOTOpBIM
HapyLICHUSIM BO3MOKHO BO3BpAlCHHE 3asBUTENS B IEPBOHAYAIBHOE
noyioxkeHue. B poccuiickoM 3aKOHOAATENbCTBE MPENyCMOTPEHA Mpo-
HeccyanabHass BO3MOXHOCTh JUIsL BBITMIOJIHEHUS JaHHOM Mepbl, eciu
UMeeT MeCTO HapyueHue ctaTbu 6 KOHBEHLMH, rapaHTHUpYOLIEH
MpaBo Ha cIpaBeuMBoe cyaedHoe pasouparenpcTBo. [TIK PD, ATIK
P®, VIIK PD BKmO4aroT OJHUM M3 OCHOBAHMI JUIS BO30OHOBIICHHS
MIPOM3BOJICTBA BBUAY HOBBIX MJIM BHOBb OTKPBIBILUXCSI OOCTOSITEIHCTB
ycTaHoBieHHOe EBpomneiickuM cyaoM HapyuieHue nonoxeHud KoH-
BEHIIMH.

3. MepsI o01IeTO XapakTepa.

B HexkoTophIX Aenax TMOAHWMAIOTCS BOMIPOCHl CTPYKTYPHBIX
npoOJeM, CyIIEeCTBYIOIIME B MPABOBOM CUCTEME TOW WIIM MHOHM CTpa-
HBI, YTO MOATBEpkIaeT GakT He eANHUYHOTro HapymeHus HopMm Kon-
BeHIMH WU [IpOoTOKOJIOB K HEH, a HAJINYME CUCTEMAaTUYECKOTO Xa-
pakTepa HapyLICHUH, 3aTParuBaioiero 0OoJbIIoe KOJIMYECTBO JIIOJIEH,
UMEIOIINX CXOXKYIO cuTyaruo. st pemreHuss mogo0HoH mpoOieMbl
TOCy/IapCTBY HEJJOCTATOYHO MPUHATH MEPHI WHANBHUAYAIHHOTO XapaK-
Tepa B OTHOILIECHUH JIMIIb KOHKPETHOTO 3asBUTENA. B 310l cutyauun
HEOOXOIUMO BBIPAOOTATh NICHICTBEHHBIE MTPABOBBIE HHCTPYMEHTHI IS
MpeoTBpaIleHns mogooHpIX Hapymennii Konsenun win [Iporoxo-

JIOB B OyyIiem.
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O hekTHBHOCTh eBPONEHCKON CHCTEMBI 3alUThI MIPaB YeIOBe-
Ka BO MHOT'OM 3aBHUCHUT OT TOTO, HACKOJIBKO JIEHCTBEHHO B TOCyJap-
ctBax EBpombl OymyT oOecrednBaThCsl MpaBa U CBOOOMBI YEJIOBEKA,
M KaK CIIAXEHHO OyneT padoTaTh HAIMOHAIBHBIA MPaBO3AIMUTHBINA
MEXaHM3M, TIOCKOJIbKY MEXIyHapoIHas 3allliTa SBISAETCS CyOCH-
JUApHOM MO OTHOUIEHHIO K CYIIECTBYIOIIUM BHYTPHUIOCYAApPCTBEH-
HBIM MHCTUTYTaM. YeM KauecTBEHHEE rocyAapcTBa HACTPOST MpPaBo-
3aIIUTHBIA MHCTPYMEHT BHYTPH CTPaHBI, TEM JIydIlle U ObIcTpee OyIayT
o0ecrneunBaThCs MpaBa KOHKPETHOTO YEOBEKa, YTO MO3BOJIUT EBpo-
MEHCKOMY CyIy COCPEIOTOYNTh CBO€ BHIMAHNE HA MCKITFOUUTENEHBIX
U IeWCTBUTENFHO CIOXHBIX C MPAaBOBOM TOYKHM 3pEHHUS Jejax, M0 KO-
TopbiM CyJ elle He BhICKa3bIBAJICS.

KoHTpoJbHBIE BONPOCHI

1.Yro sBnseTcs mpaBOBOW OCHOBOH EBpomeickoit cucTeMbl
3aIUTHI IPaB YeIoBeKa?

2.Packpoiite cTpyKTypy U coiepkanue EBponeiickoil KOHBEH-
uuu U IIpoToK0I0B K HEH.

3.Kakue koHTponbHBIE MEXaHW3MBI EBpomeiickol KOHBEHITUH
6nuTH co3mansl CoBeToM EBpormbi?

4.0OnumuTe coctas, CTPYKTYpY M KomnereHuuo EBpomneiickoro
cyna.

5.KakoBa mporenypa paccMmoTpeHusi xanod B EBpometickom
cyne?

6.KakuM KpuTepusiM NpHEMIIEMOCTH JIOJDKHA COOTBETCTBOBATH
’Kano0a, 4ToObl OHA MMeEJIa IIAHCHI OBITh PACCMOTPEHHOHN IO CyIIe-
ctBy EBponelickum cygom?

7.Kaxk ucnionastores nocranoBneHus: EBporefickoro cyna?

§ 4.3. EBpomneiickuii cya mo npaBaM 4eJIOBEKAa M ero NMPaKTHKA
B OTHOLIIEHHH 3aIIHUTHI IPAB POCCHIICKUX IPaKIaH

EBponeiickas KOHBEHIIMS O 3aIIUTE MPaB YEIOBEKAa U OCHOBHBIX
CBOOOJT HE TOJIBKO IPOBO3TJIACHIIA OCHOBOIIOJIATAIONTUE MpaBa delo-
BEKa, HO W co3/1aja 0coOblii MeXaHW3M UX 3aIluThl. EBporeiickuii ¢y
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Mo IMpaBaM 4YeJOBeKa MpU3BaH 00ecleunBaTh HEYKOCHHUTEILHOE CO-
OmroneHue W wucnojgHeHue HopMm KoHBeHIMM ee TrocynapcTBaMu-
ydacTHUKaMu. CyJl OCYIIECTBIISET 3Ty 3a/1a4uy IMyTeM PacCMOTPEHHUS U
pa3peleHnsl KOHKPETHBIX Aell, IPUHATBIX UM K IPOU3BOJICTBY HA OC-
HOBE WHIMBHUIYAIBHBIX Kajlo0, MOAAHHBIX (UIUUECKUM JIHIOM,
TPYIIION JIMI WIK HENPaBUTEIbCTBEHHOW opraHuzaunveid. BozmoxHa
TaKXke ToAaya kajoObl Ha HapyuieHne KOHBEHLIMHM TOCYAapcTBOM-
wieHoM CoBeta EBpoIbI co cTOPOHBI APYTOro rocyapcTBa-4ieHa.

OTtMeTnM, 9TO BCE HOPMBI, coaepxkammecs B pazaene 1 Komn-
BEHIIUH, a TakXe HOpMBI [IpOTOKOIOB, AOMOJHAIONIME 3TOT pasJiel,
MIPUMEHAIOTCA TaK, KaKk OHU MCTOJIKOBAHBI B PELIEHUAX EBponeickoro
cyna. Patudukamus Poccueit EBporneiickoli KOHBEHIIMM IO3BOJISCT
BCEM JIMLaM, HaXOMIIMMCS 110/ €€ IOpUCAUKINeH, oopamarbes B EB-
PONEUCKUN CYA, €CJIM OHU CUUTAKOT CBOU IIpaBa HAPYLUEHHBIMH, 4YTO
noareepxkaaercs 4. 3 cr. 46 Koncrutyuun PO. B ykazanHoi HopMme
MIPOBO3IJIAIIAETCS: «KaXAbIH BIIpaBe B COOTBETCTBUH C MEXKIYHApOA-
HbIMH JIoroBOopamu Poccuiickoii @eneparuu oOpamaTbcs B MEKIOCy-
JapCTBEHHBIC OPraHbl M0 3aLIUTEe IPaB U CBOOOA YEJIOBEKa, €CIIH HC-
YyepraHbl BCe UMEIONINECS BHYTPUTOCYIapCTBEHHBIE CPEICTBA MPaBO-
Boi 3ammTel». [lpu 3ToM mpexne dem sxanoba Oyner mongana B Cyn,
HE00X0IMMO CTPOTroe COOJI0IEHNE HECKONBKNX HEMPEMEHHBIX YCIIOBHIL.

Bo-nepBbIX, nmpeaMeTroM XajnoObl MOTYT OBITH TOJIKO IpaBa,
rapaatupyemble Konsenruent wim ee [Iporoxonamu. Ilepeuens aTux
MpaB JOCTATOYHO LIMPOK, HO B HEM OTCYTCTBYIOT HEKOTOpPBIE ITPaBa,
W3BECTHBIE HOBEMIIEMY KOHCTUTYLIHIOHHOMY 3aKOHOJATEIbCTBY.
B uwactHocTH, 171. 2 KoHcTuTy1uu P®, oxBaThiBas BCE T€ MpaBa 4elio-
BEKa, O KOTOpPBIX roBopUT KOHBEHIMS, Ha3bIBAET U HEKOTOPBIE APY-
rHe, B YaCTHOCTH, MPaBO Ha TPy, IPaBO Ha COMaIbHOE 0OecTieueHHe
U Ap. OTH npasa 3akpereHs! B Apyroil Kousennuu Cosera EBpons! —
EBponeiickoil conualbHON XapTHH, OJHAKO IOPUCAMKIMS EBpomei-
CKOTO CyJla OCHOBaHAa HCKITIOYNTEIHHO Ha KOHBEHIIMM 0 3amuTe mpas
YeN0BEeKa U OCHOBHBIX CBOOO/.

Bo-BTOpHIX, Xa1006a MOXXET UCXOAUTH TOJIBKO OT CaMOro IOTep-
nesuiero. Jlaxxe B TOM citydae, Korja *xaino0y nojgaet o0beANHEHUE JIUIL,
KaXIbIi TOJDKEH JJOKa3aTh CBOM KOHKPETHBIE JINYHBIE TIPETEH3UML.
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B-tpetsux, xkanoba A0rkHA OBITH IMOJaHa HE MO3IHEE YeM de-
pe3 LIecTh MECALEB MOCIEe OKOHYATENBHOI'O PAacCMOTPEHHS BOIIPOCa
KOMIIETCHTHBIM I'OCYIaPCTBEHHBIM OPTaHOM.

B-uerBepThIX, XKanoBaThCSI MOYKHO TOJBKO Ha T€ HApYyIIEHUS,
KOTOpbIE UMEJT MECTO TTOCTIe JaThl patudukany Konsenrwm Poccueii.

B-maTeIx, mis Toro 4toOBI Kanoba ObuTa TpH3HAHA IIpHEMITe-
MOH IO CYIIECTBY, 3asIBUTEIEM JOJDKHBI ObITH MCUEPIIaHBl BCE BHYT-
PHUroCyapCTBEHHBIE CPEACTBA 3aLIUTHI CBOETO MpaBa, MPEXIE BCETO,
cyneOHbIe CpeICTBa TAaKOH 3aILUTHI.

Patudukanus KoHBeHIIMM M TNpU3HAHWE HOpUCAMKIMUA EBpo-
NEHCKOro cyAa O3Ha4yaeT Takke TO, YTO IEATEIBHOCTb BCEX POCCHIMA-
CKUX OpPraHOB TOCYJIapCTBEHHOW BIIACTH, B OCOOCHHOCTH CYACOHBIX,
UX PELICHUs U UCIIOJIb3yEeMbIe IIPOLIEAYPHI, PAaBHO KaK M PELICHUS 3a-
KOHOJIATeNIbHBIX OPraHoOB, HE JOJDKHBI MPOTHBOPEUUTH MOJOKEHUAM
Kouenmmu, Tem 6oiee, uTo B cooTBeTcTBUH C 4. 4 ¢T. 15 Konctury-
uu PO ona oOpa3yeT COCTaBHYIO YacTh POCCHHCKOW MpPaBOBOM CH-
CTEMBI.

EBponeiickuil cyq He SIBJISETCS BBICIIEH MHCTAHLUUEH IO OTHO-
HIEHHIO K cyZeOHOM cucTemMe rocynapcrBa — ydacTHuka KoHBeHIMH.
IloaTroMy OH HEe MOXET OTMEHHUTHh pEIIEHHE, BBIHECEHHOE OpraHOM
roCyJapCTBEHHOW BJIACTH WM HALMOHAJIBHBIM CYJIOM, HE JaeT yKa3a-
HUI 3aKOHO/IATEI0, HE OCYIIECTBISCT a0CTPAaKTHBIH KOHTPOJb HAIlH-
OHAJIBHOI'O 3aKOHOJATENbCTBA MJIM CyIeOHOW IMPaKTUKH, HE HUMEET
MpaBa J1aBaTh PaCHOPSHKEHUS O MPUHATHHA Mep, UMEIOIINX I0pHInde-
ckue nocneactsus. Cyn paccMaTpuBaeT TOJIBKO KOHKPETHBIE 5KaJI00Hl,
C Te€M 4TOOBI YCTaHOBHTH, AEHCTBUTEIILHO JIM OBUIN JOMYLICHHl HApy-
menus TpeboBanuit KouBenmuun. Opnako Cyn BhpaBe NPHCYAWTH
«CIIPaBEIJIUBOE YIIOBJICTBOPEHUE NPETEH3UM» B BUJAEC (UHAHCOBOU
KOMITEHCAIINK MaTepHaJbHOTO yiiepda U MOpallbHOTO Bpe/ia, a TaKkKe
BO3MEIIIEHNE BBIMTPABIIEH CTOPOHE BCEX U3/IEPIKEK U PaCXOIOB.

3a BCI0O MHOTOJIETHIOIO MPakTUKy EBpomeiickoro cyna He ObLIO
3a(pMKCHPOBaHO HHU OJHOTO CIIydasi HEMCIIOJHEHHUS! TOCYyIapCTBaMH —
uneHamu Coseta EBponsl pemennit Cyna. MHoe, cormacHo YcTaBy
CoBera EBpombl, MOXET NMPUBECTH K IMPHOCTAHOBICHHUIO YJIEHCTBA

rocydapCTBa U B KOHIIC KOHIIOB B COOTBECTCTBUH C PCIICHUCM Komu-
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TeTa MUHHCTPOB — UCKIIIOYEHHUIO rocyAapcTBa u3 coctaBa Cosera EB-
ponsl. B ciyuae, ecnu rocyaapcTBo KOHCTaTupyer, 4ro 0e3 M3MeHe-
HUSI 3aKOHOJATEIbCTBA WIIM Cy/NeOHOW MPaKTUKU paccMOTpeHHas EB-
POTIEHCKHM CYZOM CHUTYallsl MOKET IIOBTOPUTHCS, OHO, KaK MPaBHIIO,
OCYILECTBIISIET HEOOXOMMbIE HOBAIUH.

B cootBercTBHE cO cT. 46 KOoHBeHIIMM HAI30p 32 UCTIOIHEHUEM
pemennit Cyna ocymectsisier Komurer muanctpoB CoBera EBporisr,
KOTOPBIY BO MCIIOJHEHHE 3TOW HOPMBI MPU3BaH CIEAUTh HE TOJBKO 32
CBOEBPEMEHHOM BBIIIATON JICHE)KHOU KOMIIEHCAIIUH, HO U 3a TEM, Kak
rocy/lapcTBO — y4acTHUK KOHBEHIIMH HCTIPaBIISIeT CTaBLINE OYEBU-
HBIMU B cBeTe perieHus Cyla pacXoXAEeHHsS HOPM €ro BHYTPEHHETo
npaBa WM NO3ULUM CyAeOHOW mpakTWKu co craHzapramu Cosera
EBpomnbl. FOpuanuecku pernienue, BeiHeceHHOe CyaoMm, 00s3aTelbHO
JUIIB U TOCYapcTBa — OTBETUYMKA MO Aely. OZHAKO HEpeaKo 3Ha-
yuMOCTh pemeHni Cyaa BBIXOIUT 32 HallMOHAJIBHBIE MPEAEIbl, BO3-
JEHCTBYS Ha MPaBO U CyJIeOHYI0 MPaKTUKY U IPYTUX TOCYAapCTB —
ydacTHUKOB KoHBEeHIIMN.

Crout 0oOpaTHTh BHHMaHHE, YTO MPOOJIEMBI HEOOXOIUMOCTH
MOJTHOMEPHOH 3allUThHI PaBa KaKAOTO PasyMHOTO 4YeloBeKa (JIMYHO-
CTH) Ha cyaeOHylo 3amuTy B EBpomelickoM cye mo mpaBaMm 4enoBe-
Ka, MEepCHEeKTUBHOTO COBEPIIEHCTBOBAHUS MEXAaHM3MOB TaKOW 3ally-
ThI U TIPaBOBOT'0 BO3JCICTBHA, BEIHECEHHBIX EBpOINEHCKUM CYIOM IO
[IpaBaM 4YeEJIOBEKA PEIIEHUH Ha KOHCTUTYLIMOHHBIM IIPABOIOPSIOK
Poccun, cBsizaHBl ¢ HEKOTOPBIMY pa3HOrIacusMu EBpomneiickoro cyna
no npasaMm uenoBeka u Koncrurynnonnoro cyna Poccuiickoit @ene-
pauuu 1o 3auurTe npas U cBoboa rpaxkaaH Poccum, B ToM ducie 31o
CBSI3aHO CO 3JIOYNOTPEOJICHUSMH IIPaBOM B pelieHusx EBporneiickoro
cyJa mo mpaBaM yenoBeka. OO0 3TOM CBHJETENBCTBYET aHAIN3 KOH-
KPETHBIX penenuii EBponeiickoro cyza 1o npasam uenoseka'®,

158 Cm.: MexIyHapoIHble HOPMBI O TIpaBax YejloBeka U IpHMeHeHHe uX cyaamu Poc-

cuiickoit denepanun. M., 1996; INomwen /1., Xappuc /., 36aax JI. EBpomneiickas KOH-

BEHIIMS O MpaBax 4ejoBeka W EBpormeiickas corpanbpHas XapTUs: IPaBoO U MPaKTHKA.

M., 1997; Dumun M.JI. MexmyHapoaHble TapaHTHH IIpaB denoBeka: onbT CoBera

Esponsl. M., 1997; Opoenescruii A.M. Obpamenue B EBponetickuit Cyn. M., 1999;

Kapmawxun B.A. Kak monars xano0y B EBponeiickuii Cyn mo npaBam denoBeka. M.,
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[Tpobaembl 3amuThl mpaB U cBOOON YeJIOBEKa M TpaKIaHUHA
CTalM akTyalbHBIMU IIOCHE TOro, Kak Poccuiickas ®enepauus
28 derpans 1996 r. opunuansao Berynuia B CoBer EBpormbl, a 3atem
5 mas 1998 r. parudumnuponana KoHBEHIINIO 0 3alIuTe TIPaB YeIOBEKA
¥ OCHOBHBIX cB0OOOJ, puHATYIO0 4 HOs0pst 1950 1. Poccuiickas ®Dene-
parusi, Kak ¥ IpyTHe [UBIIN30BAaHHBIE €BPOIIEHCKHE CTPAHBI, B COOT-
BeTCTBUM co cTatbel 3 YcraBa Coseta EBponbl oT 5 Mast 1949 r., B3s-
7ma Ha cebs 00s3aTenbCTBO OGUIINATLHO MPU3HABATh W PEATM30BATh
Ha MPaKTUKE «ITPUHLUI BEPXOBEHCTBA MpaBa M MPHUHIMI, B CHIIy KO-
Toporo r00oe JHIO, HAaXOMsIIeecs MO €€ IOPUCAMKIUEH, TOIKHO
TI0JIb30BaThCS IPABaMH Y€JIOBEKA M OCHOBHBIMH CBOOOAaMIN ™,

IIpyuHIMI BEPXOBEHCTBA HENPEXOAAIIEH UIEU IIpaBa U 3aKOHA,
JOCTYITHOCTH CPEACTB CyAcOHOW 3aluThl Mpearnonaract u Tpedyer
CO3/IaHUS U IEVCTBUA TaKOM MPAaBOBOW CUCTEMBI U 3aKOHOATENIbCTBA,
KOTOpBIE CIIOCOOHBI 00eCTeunBaTh CyIeOHBII KOHTPOJb 32 COOMIoe-
HUEM 0053aTeNIbCTB TOCYJapCTBaMU-y4acTHUKaMu KoHBeHIMH o 3a-
IIUTE TIPaB YellOBeKa M OCHOBHBIX cB0OO 1950 r. B mocranoBnenun
[Inenyma BepxoBaoro Cyna P® ot 18 cenrsiops 2003 r. «O mpume-
HEHHU CylamM# OOIIeH IOPUCAMKINU OOIICTPU3HAHHBIX MPHHIUIIOB
¥ HOPM MEXIYHApPOAHOTO IMpaBa M MEXIYyHAPOJIHBIX JOTOBOpoB Poc-
cuiickoii ®enepanum»*® ckazano, uro Koncturynus PD 3akpenuia
0a3uCHBIC MPAaBOBBIC YCIOBHUS, HEOOXOAWMBIE JJISi BBITOJHEHUS
HaIIUM TOCY/AapCTBOM BO3JIO’KEHHBIX Ha ceOs MeXITyHapOJHBIX Ipa-
BOBBIX 0053aTEIBCTB.

CyIiecTBeHHOE pacHIUpeHHe MEXIYHApPOIAHOTO COTPYTHHYE-
ctBa Poccuiickoii @denepanny MOBBIIAET BO3MOXHOCTh B3aUMOZCH-
CTBHSI HAIIMOHAJILHOM 3aKOHOJIATETIbHOM CUCTEMBI H MEXKIYHAPOTHOTO
npaBa W mpaBocyaus. Tak, B mocjeqHee BpeMs MpPU PacCMOTPEHHN

1998; Iomos C., Ilempenxo E. IlpaBa yenoBeka u ux 3ammra B EBponeiickom Cyne
no npasaMm d4enoBeka. Kpacnomap, 2000; Kypoiokos /1. VnauBunyanbHas xaaoda
B KOHTeKcTe EBporneiickoil KOHBEHIIMHU O 3alUTe MIPaB YeJIOBEKAa U OCHOBHBIX CBOOOM
1950 r. Boponex, 2001; Tymanos B.A. Empomeiickmit Cyn mo mpaBaM deloBeKa.
Ouepk opranmzanuu 1 gesrensaoctd. M., 2001 n npyrwe.
159 Ycras Cosera Esponst //Cobpanue 3akoHOMaTenbetBa PM. 1997, Ne 12. C1.1390.
160 Bronerens Bepxosroro Cyma P®. Ne 12.2003. C. 1-2.
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KOHKPETHBIX JIeJl BCE Yallle MPUMEHSIOTCS MOJIOXKEHHUSI MEXKIYHApO-
HbIX 10roBopoB Pocculickoit denepanuu. bonee Toro, ctanu npume-
HATBCS U APYTME€ HMCTOUYHUKU MEXIYHAapOJHOTO TpaBa M IMpaKTHKa
MEXKIYHApOIHBIX CyneOHbIX opraHoB. biarogaps EBpormeiickoii KoH-
BEHIIMU TpaBa 4YeJOBEKa U OCHOBHBIC CBOOOJBI, T. €. T¢ ACMEKThI, KO-
TOpBIE YacTO MOJUTHU3UPOBAHbI U, KAK CIEACTBUE, IOPOXKIAIOT IMPO-
0JieMbI TIpY WX OOCYXKICHHUW U 3aIIUTE, CTAHOBSTCS CYTy0O0 IOpHInde-
CKOH KaTeropueil, T. €. cepoil MpaBOTBOPUYECTBA U TIPABOCYIHSL.
KoHncTuTynmoHHOE npaBo Ha CyAcOHYO 3alllUTy TpaB U CBOOOT
YeJI0BEKa SABJSICTCS OAHMM M3 BaKHEHMIIMX MpaB, MOCKOJIBKY UMEHHO
OT JICHCTBEHHOCTH 3alLUThl 3TOTO MpaBa CYIIECTBEHHO 3aBHCHUT CTE-
NIEHb Pealr3aliy BCEX OCTAJbHBIX MPENNOoIaraéMbelxX, B OCOOCHHOCTH
KOHCTUTYLIMOHHO TapaHTHPOBAaHHBIX IpaB U cBOOOA yenoBeka. Peanu-
3aLusl KOHCTUTYLIMOHHBIX NIPaB U CBOOO] IMYHOCTH FApaHTUPYETCS Ha
HaJAroCyJapcTBEHHOM YPOBHE M KaK ACHCTBYIOIIEE 3aKOHOAATEIBCTBO
U CyneOHO-aJMUHHUCTPATHBHAS NMPAaKTHKa B 00JacTH TpaB U CBOOOI
rpax[IaH pa3BUBAETCS IOJ BIUSHUEM €BPONEHCKHUX MPABOBBIX CTaH-
JapTOB U KOHKPETHBIX pelleHuid EBpormeilickoro cyaa mo mpaBam
yenoBeka. B 3TOM acmekrte nesTenbHOCTh EBpomneickoro cyna mo
IpaBaM 4eJIOBeKa SBJSIETCSl BayKHEHIeH rapanTuei coOItoeHns IpaB
u cB0oOOI poccuiickux rpaxzaaH. OHa oTpaxkaeTcs Ha BbIpadaTbiBae-
MBIX HOBBIX HOPMaxX POCCHICKOIO 3aKOHOAATENILCTBA, HA IMPAKTHUKE
npumeHeHus: nojoxxenuid Konctutyuuu P® u Bceil 3akoHomaTeib-
CTBEHHOHM cuctembl. KitoueBble pemieHusi EBponeiickoro cyaa 1o
IpaBaM 4eJI0BeKa TaK WM MHAYe OTPAXKAIOTCS Ha COJEPKAHUU MOCTa-
HoBiieHuil Konctutynmonnoro Cyna P®, nocranosinenuil IInenyma
Bepxosnoro Cynaa PO u cy0B HHBIX HHCTaHIMIA L,
Henocpencrsennoe usyuenue npaktuku EBpomeiickoro cyna
0 TIpaBaM YeJIoBeKa, B TOM umcie xanod nmpotuB Poccuiickoii dene-
paly, MO3BOJISIET BBISIBUTH NMPOOJIEMBI 3alIUTHI IIPaB U CBOOO Tpax-
JIaH, COOTBETCTBEHHO, C(OPMHUPOBATH KOHKPETHBIC IPEIIOKEHHUS,
HaIpaBJieHHBIE HAa YIy4IIeHWE 3aKOHOJATENIbHOM M MpaBONPUMEHH-

161 Cm.: Ocunsn B.A. CucteMa KOHCTUTYIIMOHHBIX H MEXTyHAPOJHO-TIPABOBBIX
npurImoB / CoBpemenHoe mpaso. 2009. Ne 8 C. 6-10; Ne 9. C. 7-11.
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TEJIBbHON NPAKTUKH, C YYETOM IOCTOSIHHO BO3PACTANOIIEH MPaBOBOM
BO3MOKHOCTH OOpaIeHusl YIIeMJICHHBIX B CBOHWX IpaBax Tpa)xaaH
B EBponeiickuii cya no mnpaBaM 4enoBeKa JJIs 3alUThl U BOCCTAHOB-
JIEHWsI CBOMX KOHCTUTYIIMOHHBIX MPaB B CBOOO BCEMH JOCTYITHBIMH,
MPaBOMEPHBIMHU U TIpeaycMoTpeHHbME B KonBentuu u B [IpoToko-
Jax K Hell crocobamu.

Jns1 coOmroneHus MpaBOBOM ONIPENEIICHHOCTH B IEHCTBEHHOCTH
pemenuit  EBpormeiickoro cyiga mo mpaBaM 4YeJoBeKa HEOOXO0IuMO
yCTaHaBIUBaTh Oa3UCHBIE HAy4YHBIE KPUTEPHH MPABOMEPHOCTH, IO
KOTOPBIM HAQ/JIS)KUT TOJIKOBATh M MPUMEHSTH COOTBETCTBYIOIUE HM-
TIepaTUBHBIE HOPMBI TIpaBa I pa3pemieHusi KOHKPETHBIX KOH(IHKT-
HBIX cuTyanui. HeoOxomnma HaydHash pa3paboTKa MpaBOMEpPHBIX
KpUTEPHUEB OIpEAeNCHUs] MPeIMETHON KoMIleTeHUHH EBporeickoro
cyla MO TpaBaM dYellOBeKa M MEepCIEeKTUBHOE pacimpeHne chepsl
npaBooxpanseMbix CTpacOyprcKkuM CynoMm Iieneil U OOBEKTOB, CBS-
3aHHBIX C HaJIe)KHOU 3aIUTON TIPaB U CBOOO YEeTIOBEKa.

IIpeacenarens KoncturyuumonHoro Cynma P® B.JI. 3opekun
YacTO MOMYEPKHUBAaET OCOOYI0 BaKHOCTh TNPaKTUKA EBpomeiickoro
cyna mo mpaBam 4enoBeka (manee — ECIIY) mist poccuiickoit mpaBo-
BOH cucTeMBbl, Ha3piBaeT npeneeHTsl ECITY ncTouHnkoM poccuiicko-
162 BpicTynas Ha MeXIyHapOAHBIX (POPyMax, OH MOIYEPKHU-
Baj, uto Konctutyumonnsiii Cyn B cBOel NMpakTHKE OMHUPAETCS B TOM

ro mpaBa

yyucsie Ha KOHBEHIMIO O 3alMTe MpaB 4YENOBEKA M OCHOBHBIX CBOOOJ
u ee Tonkosanue CrpacOyprckum CyoM, 4TO TPABOBBIE MO3UIMH
ECIIY, camu mpenenentsl ECITY npusnatorcs Poccuiickoit denepa-
1Mel KaKk MMEIOIIUe 00s3aTeNbHbIN XapakTep®,

162 TIpepapuTenbHble UTOTH JesTenbHocTH KoHcTuTynroruoro Cyma P Ha nopore
15-netns: uaTEpHET-HHTEPBBIO ¢ B.J[. 3opbvrunsim, Ipencenarenem Koncrurynmon-
Horo Cyna P®. 6 anpens 2006 r. // URL: http://www.consultant.ru/law/interview/
zorkin/ (nata o6pamtenust: 10.10.2013).
163 PIMnnemenTanus pemienuii EBporneifckoro cysa Mo mpaBaM 4eoBeKa B MPaKTHKE
KOHCTUTYLHMOHHBIX CcynoB cTpaH EBpombl. Beictyruienue B.J[. 3opekuna Ha VIII
MexayHapogaoMm ¢opyMe M0 KOHCTHTYHHOHHOMY mpaBocyauo 1 mexabps 2005 r.
URL: http: www.ksrf.ru/ru/News/Speech/Pages/Viewltem.aspx?Paramld=16
(mara obpamenus: 13.11. 2013).
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B 2019 roxgy rpaxmane oOpamiaiuch 3a 3aIlIATOW IpaBa CcOO-
CTBEHHOCTH, B YacTHOCTH: 3abmska v. Russia no. 71716/14, mo nmemy
Kastornova v. Russia no. 1153/14 mo 3amuTe mpaBa COOCTBEHHOCTH,
Vdovina v. Russia no. 2680/14 1o 3ammure mpaBa COOCTBEHHOCTH, EB-
poretickuii cyn kommynunupoBan neno Chichikalov v. Russia no.
9036/18 mo cHOCYy MHOTOKBapTUPHOTO JoMa B T. Codm, Ipu3HAJ MPH-
emiieMbIMH kano0s Krakaes v. Russia no. 40512/18, Karapetyan and
Others v. Russia no. 61694/19, Tagiev v. Russia no. 65284/19,
Bogatkina v. Russia no. 5588/19 no cHocy HE3aKOHHOTO CTPOEHW,
Sergienko v. Russia no. 51994/19 no 3amute npaBa COOCTBEHHOCTH U
CHOCY HE3aKOHHOTO cTpoeHus B T. KpacHomap, Solomein v. Russia no.
54877/18, KoziokoB v. Russia no. 59431/17, Cononenko v. Russia no.
50407/10,KactoproBa v. Russia no. 1153/14 no 3amure mpaBa co0-
cTBeHHOCTH TpoTB ['azmpoma, Bromna v. Russia no. 2680/14 mo
3amuTe MpaBa cOOCTBEeHHOCTH NMpoTHB | 'asmpoma, EBpomeiickuii cyn
kommyHuiupoBan neno OO0 «OpuenTt-Bekrop» v. Russia mo cHoCy
MaBWIHOHOB B MOCKBe (HOYb AJMWHHBIX KOBIei), KoBpoB v. Russia
no. 42296/09, I'apudymmua v. Russia no. 4745/18, mpuzHan npuem-
meMbIMH kanoObl JlexxkmHa v. Russia no. 5682/18, HukomoroBa
V. Russia no. 7963/17, Ub6atynnmnHa v. Russia no. 34745/17 no 3amiure
npaBa COOCTBEHHOCTH.

Pemenne ECIIY no neny «KoncrtantnH Mapkun npotus Poc-
cUM» U3MEeHIIO roToBHOCTh KoHctutymmonnoro Cyna PO ciemnosath
npasoBbIM nosunysiM ECITY. B npuHATOM peleHnu o JaHHOMY Jie-
ny no3unus Koncrurynmonnoro Cyna P® no Bompocy HenpemocTas-
JICHHSI MY>XYMHAM-BOCHHOCIY>)KaIllUM OTITyCKa 110 YXOAy 3a peOSHKOM
Obla packpuTukoBaHa. Panee, 15 saBapsa 2009 r., KOHCTUTYIIMOHHBIN
Cyn P® B cBOEM ompezmeieHUH, NPUHIATOM IO >kanobe rpaxIaHuHa
MapkuHa, yKa3ai, 9T0 pOCCHIICKOE TIPAaBOBOE PETYIUPOBAHUE, TIPEJIO-
CTaBIISIIONIEE BOSHHOCIYXAI[MM-)KEHIIIMHAM BO3MOXHOCTh OTITYCKa
M0 YXOAYy 3a peOECHKOM /10 JOCTIKEHHS UM TPEXJIETHETO BO3pacTa H,
1o o0IieMy TpaBHIly, HE MPU3HAIOIIEE TAKOTO IMpaBa 32 BOCHHOCIY-
KAIUMHA-MY>KYMHaMH (OHH MOTYT BOCIOJIB30BaThCS JIMIIb KPaTKO-
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BpPEMEHHBIM OTIYCKOM), HE HapymaeT nojoxeHnus Koncruryuuu PO
0 PaBEHCTBE IIPaB U cBOOO HE3aBUCUMO OT I10J1a.

ECIIY B nocranosnenuu oT 7 oktsa6ps 2010 r. mo geny «Kon-
cTaHTHH MapkuH npoTtuB Poccrn» npuiien K BBIBOAY, YTO «paccMart-
pUBaEMOE POCCUHCKOE 3aKOHOJATENBCTBO HE SABISETCS COBMECTUMBIM
¢ KonBenuueit», 1 He TOIBKO MPUCYANI COOTBETCTBYIOUIYIO KOMIIEH-
CallMIO 3asIBUTEJIIO, HO U PEKOMEHI0BaJl BHECTH U3MEHEHUS B 3aKOHO-
JAaTeIbCTBO C LEJIBIO OJI0KUTh KOHEL] IUCKPUMHUHALMY B OTHOILICHUN
BOCHHOCTY)KallIUX-MY>X4YUH B TOM, YTO KacaeTcs UX IpaB Ha OTILyCK
0 YXOJIy 32 peOEHKOM.

Heo0OxoauMo BCIOMHUTH W O pemieHuHM boibinoi [lamaTer
ECIIY, mpunstom 17 mas 2010 r. Otum pemennem ECITH npuznan
NPaBOMEPHBIM OCykIeHue cydamu JlarBuiickoi PecrmyOnuku rpaxk-
nannHa Poccuiickoit @enepanun B.M. KoHoHoBa, mpupaBHSB 3THM
BOCHHOCTY)KallIUX CTPaH AHTUTMTIEPOBCKOM KOAJIHLIUU K BOCHHBIM
NPECTYIHHUKaM, OCYXICHHBIM U HiopHOeprckum, u Apyrumu TpuoOy-
HaJlaMH, TEM CaMbIM IIOJIOKHB Hayallo peBU3UH UTOroB Bropoii mu-
POBOI1 BOMHBI.

U3 nen, paccmorpennsix ECITY mozxke mo oOpamieHUsiM poc-
CHICKHX TpaXk[IaH, YYCHBIX W OOIIeCTBEHHOCTh B Poccum Hambomee
3auHTEPECOBAIIY CIIEIYIOLIHE:

1) «AruyroB u I'maakoB mpotuB Poccum» — mo stomy aemy
ECIIY npusHan, uro 3akpemieHHoe 4. 3 cT. 32 Koncturynuu PO nu-
[IEHWE AKTHUBHOTO W30HMpaTENbHOro IpaBa JHL, OTOBIBAIOIIMX YIO-
JIOBHOE HaKa3aHHE B BUJE JIMIIIEHUA CBOOO/IbI, HE COOTBETCTBYET Tpe-
6oBanusm cT. 3 [Iporokona Ne 1 k Konseniuuy;

2) «CabanuueB u npyrue npotuB Poccutickoit deneparumy —
no sromy neny ECITY nmoasepr KpuUTHKE MpOLETypy BBIHECEHHS pe-
IIEHHs O HEBBIJIa4e TeJ JIUL], CMEPTh KOTOPHIX HACTYIMIA B PE3yibTa-
T€ TIPECEYEHNUs TEPPOPUCTUIECKON NEATEIHHOCTH;

3) memo OmBIEX akiroHepoB «HOKOCa» mpotus Poccun —
B pemennu ot 31.07.2014 ECIIY cyen, 4TO B OTHOIIEHHH OBIBIIMX
akuuoHepoB «HOKOCa» poccuiickumu BiacTAMU OBUIO HapyLIEHO
NpaBoO COOCTBEHHOCTH M MOCTAHOBMJI BBHIIUIATUTH UM 1,8 MIpa eBpo

B Ka4CCTBC KOMIICHCAIINH,
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4) «XopoueHnko npotuB Poccum», B KOTOpOM 3asBUTENb 00Ka-
JIOBaJl OTPaHUYEHNE HAIlIUM 3aKOHOJATEeIbCTBOM CEMEMHBIX CBUIAHUN
JUIL OCYX/ICHHBIX K MOKW3HEHHOMY JIMIIEHHIO CBOOOABI (TIOCTaHOB-
nenue bonpmoii [Tamater ECITY ot 30.06.2015). Cyn xoHCTaTHpOBAT
Hapymenue Poccuiickoit @enepanueit cr. 8 KonseHuuu (mpaBo Ha
yBa)KEHHE YaCTHOM M CeMeWHO Xu3HM). bbuT cleman BRIBOI O TOM,
YTO 3aKJIFOUEHHBIE JOJDKHBI MOJIb30BaThCSl BCEMH OCHOBHBIMH ITpaBa-
MH U CBOOOAAaMH, 3aKpeIuieHHbIMA B KoHBeHINH, 32 HCKIIOUCHHEM
IpaBa Ha CBOOOIY M JMYHYIO HEIIPUKOCHOBEHHOCTh. bbIIM 0TMEueHbI
HEJOCTaTKH POCCHICKOIO YTOJIOBHO-MCIOJHUTEIHLHOTO 3aKOHOa-
TEJIbCTBA B YACTH JIMIIEHUS CBUAAHUHN C TIO)KMU3HEHHO OCYXJACHHBIMH.

CrnenyeT OTMETHTb, YTO 3a nociueaHee Bpemsa cynpu ECIIY cra-
JIU pacHIMpUTENBHO TOJIKOBaTh psan crared Konsenmuu. Hampumep,
IpU BbIHECEHUHU pelieHus no aeny «Taiipep mpotuB CoeaMHEHHOTO
KoponesctBay cyapu ECIIH Brickazamu Te3uc: «KoHBeHUuss — 3TO
JKHUBOM MHCTPYMEHT, KOTOPBII JTOJKEH TOJIKOBAaThCSA B CBETE YCIOBUIA
CETOIHSAIIHETO THS». TakuMm 00pa3oM, MPOUCXOANT TITyOOKOE OTCTYII-
JIeHHE OT paHee 3asBJICHHBIX MO3MLMN, B TOM YHCIIE MOCPEICTBOM
«PEHHTEepIpeTaln» paHee BEIHECEHHBIX PELIeHUH, Bce Ooiee 4acToe
ucnosnb3oBanne ECIIY npu 000CHOBaHWHM CBOMX PELICHUH OpUaNYe-
CKOM KOHCTPYKIIMM TaK Ha3bIBAEMOI'O «EBPONEHCKOr0 KOHCEHCYCa».
[JanHas ropuandeckas KOHCTPYKIUS TOAPa3yMEBAET, UTO «IIOCKOJIBKY
COOTBETCTBYIOIIMI BONPOC YK€ pelieH OONBLIIMHCTBOM IOCYIapCTB —
uneHoB Cosetra EBpombl omnpeaeneHHBIM 00pa3oM, MOCTOIBKY TOCY-
JapcTBO HE JIOJDKHO MMETh BO3MOXHOCTEH JeWCTBOBaTh IIO-
JIpYroMy».

Ot1Hn sneMeHTsl, ycunusatonecs B npaktuke ECITY, Hepenko
CO3[AI0T KOJUIM3MM KOHCTHUTYLMOHHBIX CYJOB OTHOCHTEIBHO HOPM
HAI[MOHAIBHOTO 3aKOHOJATENhCTBA, MPUMEHEHHBIX NPH PaccMOTpe-
HUU KOHKPETHOTO JIeTia.

[IpuBenem npumep, Kak pemaroTcs 3TH BOMPOCH B (eiepaTuB-
HOM TocyzaapctBe ['epmanun, mockonbKy Poccust Tak xe deneparus-
HOE TocyAapcTBO, Kpome Toro, Poccuiickas ®enepanus u denepa-
tuBHas PecnyOnuka ['epmManus BXOAST B OJHY HPaBOBYIO CEMBIO.
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IIpexxne Bcero, Hac unTepecyeT pemeHne deneparuHoro Konerury-
unonnoro Cyna I'epmanuu no geny eprromro’®,

IIpaBoBas mo3uius Mo 3ToMy Jeny raacut: «OCHOBHOHM 3aKOH
HMeeT LIeJIbI0 MHTEerpaluio ['epmMannn B mpaBoBoe COOOIIECTBO MUP-
HBIX CBOOOAHBIX TOCYIAapCcTB, HO OH HE IPeAyCMaTpHUBaeT OTKa3a
OT CyBEpEHHUTETA, 3aKPEIJIEHHOTO IPEXKIE BCEro B T€pMaHCKON KOH-
ctutyuun. CiiegoBaTenbHO, HE IPOTUBOPEUNT LEJIN IPUBEPKEHHOCTH
MEXIyHAPOIHOMY IIpaBy, €CIIM 3aKOHOAATENb, B MOPSAKE HCKIIOYE-
HUSI, HE COOJIOAAeT MpaBO MEXKAYHAPOAHBIX JOTOBOPOB, MPH YCIO-
BUH, YTO 3TO SBJISIETCS] €IUHCTBEHHO BO3MOKHBIM CIIOCOOOM M30€XKaTh
HapyIIEHUs OCHOBOIONATAOIINX KOHCTUTYILIMOHHBIX TIPUHLIUATIOBY.

I'epMaHCKuil NpenEeacHT «KOHCTPYKTUBEH, IOCKOJBKY OIUpPA-
€TCsl Ha KOHCTUTYLIMOHHBIN IPUHLIKII TOCYIapCTBEHHOTO CyBEPEHUTE-
Ta ¥ MPUHLHUI BepXoBeHCTBAa KOHCTUTYIIMM B CUCTEME HOPMAaTHBHBIX
TIPaBOBBIX aKTOB TOCYapCTBa... »%5,

B cootBerctBumn co cr. 17 Koncrurynuu P® B Poccuiickoit
Oenepanyy MPU3HAIOTCS M TAPAHTUPYIOTCS TIpaBa U CBOOO/BI YesioBe-
Ka U TpayKIaHNUHA COTJIACHO OOIIENpPU3HAHHBIM MIPUHIMIIAM U HOPMaM
MEXIYHapOJHOro npasa u B cootBercTBuu ¢ Koncrurynueit P®. Co-
rnacHo cT. 18 Koncturynuu PO mpaBa u cBOOOABI YelOBEKA U TPAXK-
JAHUHA SIBJIAIOTCS HEMOCPEICTBEHHO JEHCTBYIOUIUMH, OIPEEISIOT
CMBICH, COAEpKAHUE U NMPUMEHEHNE 3aKOHOB, AEATEIBHOCTh 3aKOHO-
JATeNIbHOM M MCIIOJHUTENBHONW BJIACTH, MECTHOTO CaMOYTPaBIECHHUS
U 00€CIeUnBaOTCs IIPAaBOCY JUEM.

§ 4.4. 3amuTa NpaB Yej0BeKa B YCJOBUAX BOSHUKHOBEHH S
BOOPYKEeHHBIX KOHUIUKTOB

Bo Bpems BOOpY>KEHHBIX KOH(DIMKTOB 3a4acTyl0 HApYIIAOTCS
npaBa 4eloBeKa, MOITOMY Ha MPOTSDKEHHH MHOTHX JIET MEXKIIyHAPOJI-
HOE CO0OIIEeCTBO ynenseT OOJNbIIOe BHHMaHHE pa3pabOTKe HHCTPY-
MEHTOB, HANPaBJICHHBIX Ha OOJIErYeHre CTpaJaHui JIFOJICH BO BpeMs
BOWH ¥ KOH(JIUKTOB.

164 URL: https://zakon.ru/blog/2013/11/18/delo_gyorgyulyu_germaniya_  vybi-
raet_mir_s_espch#comment_81787
185 3opwxun B.J]. Tipenen ycrymausocty // Poccuiickas razera. 2010. 29 oxtsbps.
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MexayHapoHOe TyMaHUTapHOE MPaBo, MPUMEHSIEMOE BO Bpe-
MsI BOOPY>KEHHBIX KOH(MIHMKTOB (TPaBO BOOPY>KEHHBIX KOH(IHUKTOB),
OXBaTHIBACT MPUHIMIIEI U HOPMBI, PETYIUPYIOLINE CPEACTBA U METO-
Jbl BEICHUSI BOOPY)KEHHBIX KOH(IUKTOB, a TAK)KEe TYMaHUTApHOH 3a-
IIUTHl PAaHEHBIX, OONBHBIX W JIUII, MOTEPIEBIINX KOpabIeKpyIIeHHE,
BOCHHOIUICHHBIX W JIUI], JIUIIEHHBIX CBOOOIBI B CBS3H C BOOPYXKEH-
HBIM KOH(IUKTOM, TPAKIAHCKOTO HACEIEHHUS W JAPYTHX ITOKPOBH-
TEIbCTBYEMBIX JIHI (O€XKEHIIEB M BHIHYXICHHBIX IEPECEIICHIIEB, Me-
JTUITTHCKOTO M JYXOBHOTO IE€pPCOHANIa, TYMaHUTAPHBIX pPAaOOTHHUKOB,
MIePCOHANA TPAYXKAAHCKOW O0OPOHBI H AP.).

['ymaHuTapHOE TPaBO MPUMEHSETCS B BOOPYKEHHBIX KOH(IIHK-
Tax, OrpaHUYMBAas ACHCTBHS BOIOIOIINX CTOPOH, 00ECIIeurBas 3alIuTy
¥ TYMaHHOE OOpallleHHe C JIMIaM1, KOTOpble He MPUHUMAIOT YYaCTHsI
Wi OOJbIle HE MOTYT NMPUHUMATH yYYacCTHS B BOSHHBIX JCHCTBUSX.
Kak n MexmyHapomHOE TIpaBO B O0JIACTH TIPaB YeJIOBeKa, TyMaHUTap-
HOE TIPaBO 3alUIIAET )KU3Hb U JTOCTOMHCTBO JIOJICH, 3alpeniaeT MbIT-
KM WM JKeCTOKoe oOpaiieHue, TUCKPUMHUHAIUIO W YCTaHABINBaET
MOJIOXKEHHUS O 3aIUTEe JKEHIIUH U neteil. Kpome Toro, rymanutapHoe
NpaBO KacaeTcs BEJCHHs BOCHHBIX JEHCTBUH, cTaTyca KOMOAaTaHTOB
Y BOCHHOIUICHHBIX, a Takxke 3amuTel 3M0OiieM Kpachnoro Kpecra,
Kpacnoro ITonymecsna u Kpacnoro Kpucramna.

Kak mpaBuito, mpoBOIUTCS pa3indyre MKy 3aKOHOM, MpeIHa-
3HAYEHHBIM ]IS 3aIUTHl BOSHHBIX U TPAKIAHCKUX JKEPTB BOOPYKEH-
HBIX KOH(JIMKTOB, C OJJHOW CTOPOHBI, M 3aKOHAMH, PETYIUPYIOIIHMU
BEJICHUE BOMHBI, C APYTOM.

MesxayHapoJHOE MPaBO BOOPYKEHHBIX KOH(IUKTOB, YAaCThIO
KOTOPOTO SIBIISIETCS MEXYHApOJHOE TYMaHHUTapHOE MpaBo, OBLIO
chOpMyYIMPOBAaHO HAMHOTO paHbIlle, YeM MEXKIYHApOJIHOE TNpaBo,
MOCBSIIIEHHOE 3all[UTe MpaB 4YejloBeKa. BakHbIMU 3TaraMu B pas3BH-
TUM TYMaHHMTapHOTO NpaBa, ObUIM (IUIUTOMaTHYECKHE) KOH(EpEeHINH
B [lapmxke (1856 1.), XKenese (1864 r.), Cankr-IlerepOypre (1868 r.),
Bproccene (1874 r.), Taare (1899 1., 1907r.) u XKenese (1949r.
u 1977 r.).

AKTBI, IPUHSTHIC HAa 3TUX KOH(EPEHIUIX, COCTABIISIOT OCHOBY
COBPEMEHHOT0 T'YMaHHTapHOTO TIpaBa B 00JAcTH IpaB YeIOBEKa U
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BOOPY)KEHHBIX KOH(IMKTOB, HanOoJee Ba)KHBIMH M3 KOTOPBIX SBIISI-
t0Tcs JKeHeBcKasi KOHBEHIMSI O 3aIuTe KepTB BoHKI (1949 r.), KOTO-
past BKJIrodaeT B ceds ueThipe KoHBeHIMHU (JKeHeBckas KOHBEHIUS 00
yIy4YIIEHNH YYaCcTH PaHEHBIX U OOJIbHBIX B apMusix; JKeHeBcKkas KOH-
BEHIMS 00 yNyYIIEHHH YYaCTH PaHEHBIX, OONBHBIX W JIMII, TOTEPIICB-
IIMX KOpaOJeKpyIIeHHe, U3 COCTaBa BOOPYKEHHBIX CHJI Ha MODE;
JKeneBckas koHBeHLMsI 00 OOpallleHHH ¢ BOCHHOIUIEHHbIMU; JKeHeB-
CKasi KOHBEHLMS O 3allUTe I'PaXIAaHCKOTO HACEJIIEHHs BO BpEMs BOM-
HBI) 1 1Ba JIOTTOTHATEIHHBIX TTPOTOKONA K HAM (1977 T.).

OcuoBHas 1eib JKeHeBCKOM KOHBEHITHH COCTOSIIA B TOM, YTOOBI
YCTaHOBUTH TyMaHUTAPHBIC MPaBHiIa, KOTOPBIE TOJHKHBI COOIIOAaThCS
B MEXXIYHApOJTHOM BOOpYKeHHOM KoH(unkTe. B KonBenuuu o 3ammu-
T€ IPAXKJAHCKOIO HACEJICHUS BO BPEMs BOMHBI IIEPEUUCIIEH sl JEH-
CTBHH, OT KOTOPBIX CTOPOHBI NOJDKHBI BO3IEPKMBATHCS IPU JIHOOBIX
oOcTosTenscTBaXx. K HUM OTHOCSTCA nEHCTBUS, NMpPU3HAHHbBIC Hapy-
IIAIOLUIMMU OCHOBHBIE IIPaBa YEJIOBEKAa, TAKUE KaK HACWIINE, YIPOXKa-
IolIee KHU3HHU, IBITKH, (pU3ndeckoe Ui MOPAIbHOE MPUHYXICHHE, a
TaKXe HecOOJI0JICHNE MHOTHX TPaB Ha HaJIEKAIILYIO PAaBOBYIO MPO-
uenypy. KoHBeHIIMSI caMbIM pEIIUTENbHBIM 00pa3oM 3alpemiacT Hc-
IIOJIB30BAHUE KUBOTO IIMTA. TaKKe B HEM 3aKpEILIIETCs, YTO IPax-
JTAHCKHE JIMIa He MOTYT OBITh MPHHYXJIEHBI PadoTaTh HA OKKYIHUPYIO-
IIyI0 CTOPOHY, €CJIH HE COOJIFOICHBI ONPEIeIICHHbIC YCIIoBus (CT. 51).

Mexnynaponusiii komuter Kpacaoro Kpecra (MKKK) cnenut
3a coOmogeHneM JKeHeBCKMX KOHBEHLUH M MPOTOKOJIOB, B YaCTHO-
CTH, PETYJIAPHO IOCEeLIas MECTa COAECPIKAHUS [0]] CTPAXKEH, IPUHUMAs
KaoObl 0 HAPYIICHHUSIX TYMaHUTApHOTO MpaBa M 00paiasich K CTOpo-
HaM BOOPY>KEHHOT'O KOH()JIUKTA.

B mocnennue rogpl T'yMaHUTapHOMY BMEIIATEIbCTBY, MOJAEP-
KAHHUIO MUPA U 3aIIUTE KOJUIEKTUBHOW 0€30MacHOCTH, a TaKkKe 3allln-
T€ KYJBTYPHBIX LIEHHOCTEH yIeNsIoCh Bce Oonblie BHUMAHHS B OT-
HOILIEHUM HOPM T'YMaHHWTapHOTO MpaBa M Npas yenoBeka. [locneannit
VIOMSIHYTBI BONpOC BKJIOYEH B JIOMONHUTENBHBIM MPOTOKOI |
K JKeneBckuMm koHBeHUUsM B rnase III, xacarommuiics rpaxaaHCcKux
00BEKTOB.
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[TpuHIMITEI MEKAYHAPOAHOTO T'YMAaHUTAPHOTO MpaBa, MpUMe-
HSIEMOTO BO BpEMs BOOPY)KEHHBIX KOH(IMKTOB, BIEpPBbIC ObUIN
chopmynuposansl XKanom [lukre B 1966 rony.

OcCHOBHBIE IPUHLIUTIBL:

1) BoeHHas HEOOXOAMMOCTh M TMOAJEPKAHUE OOIIECTBEHHOTO
HOpsiIKa BCErJa IOJDKHBI COYETAaThCsl C YBAXKEHHUEM K 4YENIOBEKY
(mpuHIMT TpaBa TyMaHHOCTH);

2) BOIOIOILIME CTOPOHBI HE IOJDKHBI HAHOCUTH CBOEMY IIPOTHB-
HHUKY yIep0, HeCOpasMEpHBIH C LEIbI0 BOHHBI, KOTOPast 3aKII0YaeTCsl
B YHHYTO)KCHHUM WJIM OCNabJCHUHM BOCHHOW MOINM MPOTHBHUKA
(IpUHLIMT IpaBa BOWHBI);

3) nuua, BeIBEJIEHHBIE U3 CTPOS, a TAKXKE T€, KTO HE Y4aCTBYIOT
HETIOCPEICTBEHHO B OOEBBIX ACHUCTBHSX, MMEIOT NIPABO HAa yBaXKCHHUE,
3aIIUTy ¥ TyMaHHOe oOparieHne (mpuHIuI JKeHeBCKOoTo mpasa);

4) mpaBO CTOPOH, HAXOMAINXCS B KOH(IUKTE, BRIOUPATH METO-
Ibl WIM CPEICTBA BEACHUS BOCHHBIX ACHCTBHH HE SIBISETCSl HEOTpa-
HUYEeHHBIM (TIpUHIUT [ aarckoro mpasa).

OO0111e TPUHIIHIIBL:

1) ka1l UMEET TPaBO Ha YBKEHHE K KU3HH, PUIUUECKYIO U
TICUXUYECKYI0 HEMPUKOCHOBEHHOCTh, Ha YBO)XKEHHE BCETO, UTO SIBIIS-
eTcs HEOTHEMJIEMOW YaCThIO €r0 JIMYHOCTU (TIPHHIUI HEMPHUKOCHO-
BEHHOCTH);

2) obpareHre co BCEMH JIFOAbMHU HE JOJKHO UMETh Pa3Iniui,
OCHOBAaHHBIX Ha MPHU3HAKAX PAacChl, 110J1a, HALIMOHAIBHOCTH, SI3bIKA, CO-
UAJIBHOTO NPOUCXOXKICHUS, UMYILIECTBEHHOT'O NOJI0KEHUS, TOJIUTH-
YeCKHX, (PUIOCOQCKMX WM PETUTHO3HBIX YOEXJICHHH WM KaKuX-
00 APYruX MOJOOHBIX KpUTEPHEB (MPUHIUI HEJOMYCTUMOCTH JTUC-
KpUMHUHAIINHN);

3) KaXIpId UMEET MPaBO Ha JUYHYIO 0€30MacHOCTh (IIPUHIIUI
Oe3ormacHOCTH).

[Ipunnumnel, oTHOCAIMECs K kepTBaM KOH(IMKTOB (PKeHe-
CKOE TIPaBo):

1) rymaHuTapHas MOMOIIL HUKOTAA HE SBISETCS BMEIIATENb-
CTBOM B KOH(JIHKT (IPUHIIUI HEUTPATILHOCTH);
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2) y nuu, HAXOAAIIMXCS MO/ 3alUTOH, JOJKHA OBITh BO3MOX-
HOCTh BECTH KaK MOXKHO 0OoJiee HOpMaJIbHYIO KU3Hb (IIPHHIMIT HOP-
MaJIbHOCTH);

3) rocynapcTBO JOJDKHO KakK Ha HAMOHAIBHOM, TaK U HA MEX-
JYHapOIHOM YpPOBHE OOECIICUWTh 3aIIUTY JIML, OKA3aBIIUXCA B €ro
BJIACTH (TIPUHIIAIT 3aIIUATHI).

IIpuHUUIBI, OTHOCSIIKECA K IPAaBY BOMHBI:

1) rpakmaHCcKoe HaceJieHHE W OTAeIbHbIC TPaKITaHCKUE JIHIA
MOJIB3YIOTCS OOIIEH 3aIUTON OT OMACHOCTEH, BOZHUKAIOIINX B CBSI3U
C BOGHHBIMH OTIEpallUsIMU (TIPHHIUI OTPAHUYEHHUSI 10 JIUIAM);

2) HamaJeHusl JOJDKHBI OBITH CTPOTO OrpaHMYCHbl BOCHHBIMH
00beKTaMu (IPUHIIMIT OTPAaHUYCHUS 110 0OBEKTaM);

3) 3ampernraercs UCIOJIb30BaTh MPOTHUB KOI'O ObI TO HHU OBLIO
OpYyXKH€ WM METOBl BEJCHHsSI BOCHHBIX NEHCTBHM, CIIOCOOHBIE IPH-
YUHUTD W3JMIITHUN Bpel WIM Ype3MEepHbIE CTpafaHus (IPUHIIHIL
OTpaHWYEHUSI 110 CPEICTBAM M METO/IaM BE/ICHUSI BOCHHBIX JCUCTBUH).

MexnyHapoIHOEe TyMaHWTapHOE IMPaBO pa3fesieT BOOPYKEH-
Hble KOH(DJIMKTHI Ha JIBa BUAA: MEXIYHAPOTHBIH BOOPYKEHHBIH KOH-
(GIUKT ¥ BHYTPEHHUI BOOPY>KEHHBIH KOH(PIUKT.

B MexayHapoAHBIX BOOPYKEHHBIX KOH(JIMKTaX YYacTBYIOT
pasHble TOCyapCTBa, B TO BpeMsi Kak BO BHYTPEHHEM BOOPYKCHHOM
KOH()JIMKTE yYacCTBYIOT HPaBUTEIbCTBEHHBIC M MOBCTAHUECKUE CHIIBI
Ha TEPPUTOPHH OIHOTO TOCYNapCcTBa. DTO pa3inyue He BCerja IpH-
MeHuMo. [lociie mosBiIeHnss MHOTOYNCIIEHHBIX HOBBIX TOCYJapCTB — B
pe3yibTaTe HHOTIA HACHIILCTBEHHON JICKOJIOHHU3AINN — MEKAYHApO/I-
HO€ COOOIMIECTBO MPU3HAIO, YTO K HEKOTOPHIM BHYTPEHHUM KOH(IIHK-
TaM CJelyeT OTHOCUTHCS TaK, KaK €CIi Obl OHH OBLIM MEXIYHapOJ-
HBIMH BOOPYXEHHBIMU KOH(DIUKTaMHU.

Ilpasosoti cmamyc yuacmHuKo8 BOOPYI’CEHHbIX KOHQIUKMOS
(Kombamanmoi, OeHHbIEe WNUOHbI, BOCHHblE PA36EOYUKU, HACMHUKU,
0006p080IbYBL, BOEHHBLE CNEYUANUCTNbL, NAPIAMEHMEPbL)

Kombarant — mo0oe U0 (MyX4HHA, JKCHITWHA), BXOISIICE
B COCTaB BOOPYXEHHBIX CHJI, M MMEIOIIee NPaBO NMPUHUMATh HEMOo-
CPEACTBEHHOE Y4acTHE B BOCHHBIX JIeHCTBUAX. OOSA3aHHOCTH KOMOa-
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TAQHTOB: OTIWYATh Ce0S OT TPaXTAHCKOTO HACeNeHHs (OTKPHITOE
HOIIIEHUE OPYXXUsI; BOeHHas ¢opma; O0eBoe CHapsDKEHHE Kamy(hismk-
HOU packpacku. sl 4JeHOB OMOTYEHUH, JOOPOBOIBYECKUX (HOPMHU-
POBaHUM, OPraHU30BAHHBIX JIBIKEHUI COMTPOTUBIICHUS, OTHOCSIIIUXCS
K CTOpOHE, HaXOAAIIeiCcs B KOH(PINKTE, U TeHCTBYIOINX KaK Ha CBO-
eil TeppUTOpHH, TaK U 3a €€ MpeAesiaMi, — YCTAHOBJICHHBI OTIHYH-
TEJBHBIN 3HAK, PA3JIUYMMBIA Ha PACCTOSHUM); COOJIIO/IATh TIPU MPOBE-
JICHUM BOEHHBIX OTepaIfii OallaHC MEXAy TpeOOBaHUSMH T'yMaHHO-
CTH W BOCHHON HEOOXOMMMOCTH (pa3pemraroTcsi AEHCTBHS, KOTOPHIC
SIBJISIFOTCS IEHCTBUTENFHO HEOOXOIUMBIMHE JIJISl BBIITOJHEHUST OOeBOM
3aJauydl M HE BJIEKYT HEHYXKHBIX CTpaJaHuil U moreph). B BoopyxkeH-
HOM KOH(JIMKTE HEMEXTyHapOTHOTO XapaKTepa cTaryca KoMmOaTaHTa
HE CYIIECTBYET.

BoeHHbIe MMUOHBI (JTa3yTYMKKM) — JIMIA, KOTOpPBIC, JACHCTBYS
TalHBIM 00pa30M WM TIOX JIOKHBIM Tpe[yioroM (He Oyaydd ONIeThI
B (DOPMEHHYIO OJIEXIy CBOMX BOOPYKCHHBIX CHIJ), COOHMpArOT WIIN
cTaparoTcsi coOpaTh CBEIECHHUS Ha Ballleil TEPPUTOPUU ¢ HaMEpeHHEM
COOOIIUTh TaKOBBIC CTOPOHE NMPOTHBHHKA. 3alllUTa, KOTOPYIO MOJY-
YaIOT IITHUOHEI, SBISETCS OTPaHNYEHHOM.

BoeHHbIH pa3BequuK — JIMIO, COOUPAIOIIEe CBEACHHS B pailoHe
JeHCTBUS IPOTUBHKUKA B (JOpPME CBOCH apMUM, T. €. HE CKPbIBasi CBOEH
MIPUHAJUICKHOCTU K BOOPYKEHHBIM CHJIaM BOIOIOIIETO FOCYIapCTBa.

HaemHuuky — 310 conmatsl (B 00IIeM MOHUMaHUN 3TOTO CIIOBA),
KOTOpbIE pacCMaTPUBAIOT BOWHY Kak MPO(eccHio, KOTOPOH MOMXKHO
3aHUMATHCS Ay TUIHON HAKUBHIL.

JoOpoBosiery — 3TO JMIO W3 4YHCIAa WHOCTPAHHBIX TpakIaH
(HmoaIaHHBIX ), KOTOPOE A0OPOBOJILHO BCTYMUJIO B JCHCTBYIOIIYIO ap-
MUIO OJTHOM M3 BOIOIOIIMX CTpaH (HampuMmep, IMBEWIApCKUe TBapieii-
bl B BaTukane).

BoeHHBIE COBETHUK WIIU CIEIUAIUCT — BOSHHOCTYXAIUH OJ1-
HOT'O TOCY/IapCTBa, KOTOPBI B COOTBETCTBHU C MEXKIAYHAPOIHBIM JI0-
TOBOPOM HANpaBISETCS B IPYroe TOCYNapCcTBO AJIs OKa3aHUsS TTIOMOIIN

262



B CO3JJaHWH BOOPYKEHHBIX CHJI, IOATOTOBKE BOSHHBIX Ka/IPOB, 00yde-
HUU BOWCK, 00CTYXKMBaHUH 00€BON TEXHUKU U BOOPYKEHHS, a MHOTIA
JUTSI TIOMOIIHM B OpTaHHU3aIMY U BeICHUU OOCBBIX JICHCTBUI.

[TapnamenTep — U110, YIOTHOMOUYECHHOE BOCHHBIM KOMaH/I0Ba-
HUEM Ha BEJICHHE IIEPErOBOPOB C BOCHHBIM KOMAaHAOBAaHUEM HEIPHS-
tenst. Hapynienne ux HEMPUKOCHOBEHHOCTH, UX YOUNCTBO SIBIISFOTCS
BUJIOM BOCHHBIX MTPECTYIIIICHHA.

HekoM0aTaHThI — MEIUIIMHCKUH U TyXOBHBIH ITEPCOHAIL.

OTH nWIla He TPUHUMAIOT HETIOCPEJACTBEHHOTO Y4acTusi B 0oe-
BBIX JEHCTBHUSAX (XOTSI MEIUIIMHCKHNA ITEPCOHAT MOXKET UMETh JIETKOe
opy’kue, MpelHa3HaYeHHOe JJIi CaMO3aIlMThI JIMII, HAXOJAIIHUXCS Ha
HX TIOTICUYCHUH ).

BoeHnHomneHHbIE — BCe 3aKOHHBIC YYACTHUKH MEXKITyHAPOTHBIX
BOOPYKCHHBIX KOH(UIMKTOB C MOMEHTa, KOrja OHHM IONaayT BO
BJIACTh HEMPUSTEIS, U BIUIOTh 0 UX OKOHYATEIILHOTO OCBOOOXKICHUS
U pernaTrpuaiuu.

BoeHHoOIIeHHbIE COXPaHSIOT CBOW CTAaTyC C MOMEHTA TUIEHEHUS
1 JIO penaTpraIim.

UeTplpe TPYIIBI HOPM, PETYIHUPYIOMINX OCHOBHBIE CTOPOHEI
JKU3HW BOCHHOIUIEHHOTO: HA4Yajo IUICHA, YCIOBUS WHTEPHUPOBAHUS,
YTOJIOBHBIC M JUCIMILIMHAPHBIC B3bICKAHMSI, OCBOOOXKJICHUE U BO3-
BpallleHUE Ha POAUHY.

B HemexIyHapOoTHBIX BOOPYXKEHHBIX KOH(QUIMKTAaxX cTraTyca
KoMOaTaHTa He CYIIECTBYET.

Ilpasosoti cmamyc u 3auuma Hepme BOOPYHCEHHbIX KOH-
Gauxmos (8otiHbl) — 1UY, KOMOpble AUOO0 8bl6edeHbl U3 CMPOs, TUDO He
NPUHUMATIOM YHACIUE 8 BOOPYICEHHOM KOHpAUKME

Bce nuina, He mpUHUMAOIINE HEMOCPEACTBEHHOIO YYACTHUS WU
MPEKPATUBIINE MMPUHUMATh YJaCTHE B BOCHHBIX JCHCTBHSIX, HE3aBH-
CUMO OT TOTO, OrpaHMYEHa MX CB0OOOJA WIM HET, HMEIT IMPaBO Ha
YBa)KEHUE CBOSH JTMYHOCTH, CBOSH YeCTH, CBOMX YOSXKICHUI U CBOMX
peMUTHO3HBIX 00psAIoB. [Ipy Bcex 0OCTOSITENECTBAX C HUMH OOpara-
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I0TCS TYMaHHO U 0e3 Kakoro-ar0o HeOIarompusTHOTO pa3nndus. 3a-
npenaeTcs OTJaBaTh MPUKA3 HE OCTABJISATH HUKOTO B )KHUBBIX.

Crenyromnye AeHCTBUS 3alpelieHbl U OCTAIOTCs 3alperieHHbI-
MH B JIFO0OE BpeMsI M B JTIOOOM MeECTe, HE3aBUCHMO OT TOTO, COBEpIIIC-
HBI JIM OHU TPAXKIAHCKUM MM BOCHHBIMH:

— MOCSTaTeNbCTBO HA JKU3HB, 3JI0POBbE, (DU3MUECKOE U TCUXH-
YeCKOE COCTOSIHUE JIMII, B YaCTHOCTH YOMIICTBA, a TaKkKe TaKoe )KeCTo-
Koe oOpaieHne, Kak MBITKA, HAaHeCeHHWEe yBEUWi WK JII00bIe (OPMBI
TEJICCHBIX HaKa3aHWH;

— KOJIJICKTUBHBIC HaKa3aHUWsA;

— B3THUEC 3aJI0’KHHUKOB;

— aKThl TEPPOPHU3MA;

— HAAPYraTeJbCTBO HAJ YEJIOBEUECKUM JIOCTOMHCTBOM, B 4acT-
HOCTH YHU3UTEIBHOE U OCKOPOUTEIBLHOE 00pallieHHEe, N3HACHIIOBAHUE,
NPUHYXICHHE K MPOCTUTYIIUM MJIH HEMPUCTOMHOE MOCSATATENLCTBO B
mobol dopme;

— paOCTBO U PabOTOPIOBIIS BO BCEX UX (opMax;

— rpabex;

— YIpo3bl COBEPIUINTS JIFOOOE U3 BHINICYKAa3aHHBIX JCHCTBHA.

JetsaMm, B yacTHOCTH, 00eCIIEYHBAIOTCS HEOOXOAMMbIE 3a00Ta,
TIOMOIIIb:

— OHH TOJYYaloT 00pa3oBaHKe, BKJIIOYAS PEJIMIMO3HOE U HPaB-
CTBEHHOE BOCIIHUTAHHE, COIVIACHO IMOXKEIAHUSAM HMX POJMTEICH WIIH,
B Cllyyae OTCYTCTBHSI POJAMTENICH, TeX JIUI, KOTOPbIe HECYT OTBET-
CTBEHHOCTb 3a TIOTICYCHUE HAJl HUMH;

— MPUHUMAIOTCS BCE HEOOXOMMBIC MEPBI JIISl COACHCTBHS BOC-
COCIMHEHHIO pa3beIMHEHHBIX CeMEH;

— JIETH, HE JOCTUTIIVE IATHAAUATUIETHETO BO3PACTA, HE IO~
nexxat BepOOBKE B BOOPYKEHHBIE CHIIBI MIIM TPYIIIBI 1 UM HE paspe-
1aeTcs IPUHUMATh Y9aCTHE B BOSHHBIX JIEHCTBUSIX;

— oco0as 3amuTa, mpeaycMarpuBaeMasl HACTOSIICH CTaTbel B
OTHOIICHWHU JETeW, He JOCTUTIIUX MSTHAAIATAICTHETO BO3pacTa,
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IIPOAO0JDKACT IMPUMCHATBCA K HUM, €CJIM OHH IIPUHHUMAIOT HEIIOCPEI-
CTBEHHOC y4aCTUC B BOCHHBIX JICUCTBHSIX U IIOMMAAaloT B IIJICH,

— B Cllydae HEOOXOIUMOCTH M IO BO3MOKHOCTH C COTJIACHS MIX
poaMTeNnel WM JUI, KOTOPBIE MO 3aKOHY MM OOBIYar0 HECYT TJaB-
HYI0 OTBETCTBEHHOCTH 3a IONECYEHUE HaJ HUMU, IPUHUMAOTCS MEPBI
JUIi BPEMEHHOM 3BaKyallud JeTed U3 paiioHa BOEHHBIX ACUCTBUI
B OoJsiee Oe3omacHbIll palioH BHYTPH CTPaHBI, MPH 3TOM OOecTieynBa-
€TCsl CONMPOBOXKJCHHUE WX JIMIIaM{, OTBETCTBEHHBIMH 3a WX Oe3omac-
HOCTb U OJIaromnonyyue.

B oTHOmeHNH NUT, TUIIEHHBIX CBOOOMBI MO MPUYMHAM, CBA-
3aHHBIM C BOOPY>KEHHBIM KOH(JIUKTOM, HE3aBHCUMO OT TOTO, HHTEP-
HUPOBAHBI OHH WX 33/IePKaHbl, TOJDKHBI COOMIOAATHCS KaK MUHUMYM
CJEAYIOLINE TOIOKECHHUS:

— paHeHBbIe U OONBHBIC TIOJNB3YIOTCS COOTBETCTBYIOIIMM 00pa-
LICHUEM;

— JIMLA, B TAaKOM € CTEIECHH, KaK M MECTHOE IPaXIAAHCKOE
HaCeJICHUE, CHA0XAKTCS MPOJIOBOJILCTBUEM M IHTHEBOH BOIOW, MM
00ecTeurBaloTCsl YCIOBHS Ul COXPAHEHHUS 3M0POBBS U COOIIOICHHS
TUTHEHBl, a TAKXKE MPEJOCTABIACTCA 3allUTa OT CYPOBBIX KIIMMaTHYe-
CKHX YCJIOBUH M OMACHOCTEH BOOPYKEHHOI'O KOH(IINKTA;

— UM pas3pelaercs MojydaTh IOMOIIb B UHAMBUAYAIbHOM WU
KOJUIEKTUBHOM IOPSAKE;

— WM pa3penraercsi OTIPABIATH CBOM PEIMTHO3HBIE OOpSIbI H,
MIPH HAJTMYUW COOTBETCTBYIOIIUX MPOCKO M KOTJa 3TO YMECTHO, TOITY-
4aTh JYXOBHYIO IIOMOIIb OT JIML, KOTOPBIE BBIITOJIHSIOT PEIUTHO3ZHBIE
byHKIMY (HanpuMep, CBSILICHHUKN);

— B ClTy4ae MpUBJICUEHHs K paboTe OHU 00ECIIeYNBAIOTCS yCII0-
BUSIMU TPYJa U 3aLIUTON, aHAIIOTMYHBIMU TEM, KOTOPbIE MPEIOCTAaB-
JISIFOT MECTHOMY I'PaKJIAHCKOMY HACEJICHHUIO.

B [ononnutensHoMm mnpoTokosie K JKeHEBCKONW KOHBEHIIMU
YCTAaHABIUBAIOTCS NMPABOBbIE TapaHTHU PAaHEHBIM, OOJBHBIM H JIULAM,
MOTEPIIEBIINM KOpaOIeKpyIlIeHHE.

Bce paHenbie, O0NbHBIE U JIHIIA, TOTEPIIEBIINE KOpadleKpyIie-
HUE, HE3aBUCUMO OT TOT'O, IPUHUMAJIH JIA OHU Y4aCTHE B BOOPYXKEH-
HOM KOH(JIMKTE, TOJIL3YIOTCS YBaXKCHUEM U 3AIUTOH.
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IIpu Bcex 0OCTOATENBCTBAX C HUMU OOPAMIAIOTCS TYMaHHO
Y TIPEJIOCTaBISIIOT UM B MAaKCHMAaJbHO BO3MOXXHOW Mepe W B Kpart-
YaiIliue CPOKM MEAUIIMHCKYIO TIOMOIIb M YXOJI, KOTOPBIX TpeOyeT ux
cocTosiHre. MeXIy HUMH He ITPOBOAMTCS HUKAKOTO PAa3NIH4Hs IO Ka-
KUM OBI TO HU OBIJIO COOOPaKEHHUSIM, KpOME MEIUITMHCKHX.

Bo Bcex cimydasx, Korma 3TO IO3BOJIIIOT OOCTOSATENHCTBA,
1 B OCOOEHHOCTH TIociie 0os, Oe30TiararelbHO IPHHUMAIOTCS BCE
BO3MOJKHBIE MEPBI K TOMY, YTOOBI pa3bICKaTh M MOA00paTh paHEHBIX,
OOJBHBIX U JIHUII, TOTEPIIEBIINX KOPaOIEKPYIICHNE, U OTPAAUTh UX OT
orpabieHuss U TypHOTO OOpalieHusi, 00eCIeYuTh UM HEOOXOTUMBIN
YXO0JI, a TAK)KE K TOMY, YTOOBI Pa3bICKaTh MEPTBBIX M BOCITPETIATCTBO-
BaTh X OTrpalJICHHIO U TIOJ00AI0M 00pa30oM WX 3aXOPOHHUTb.

Cratesamu 9, 10, 11 ycranaBimBaeTcs mpaBoBas 3alllUTa MEIU-
LIHUHCKOT'O U JYXOBHOTO HepcoHasia. MEeIUIMHCKAN U JyXOBHBIN Iep-
COHAJI TIOJB3YETCSl YBAXKCHUEM U 3aAIIUTON, EMy OKa3bIBa€TCS BCS BO3-
MOJKHAsl TIOMOIIb JUISL BBIMOJIHCHUS UM CBOUX 00s3aHHOCTed. OH He
JTIOJDKEH MPUHYKIATHCS K BBIMOJTHEHUIO 33/1a4, HE COBMECTUMBIX C €T0
ryMaHuTapHOH muccueit. Henmb3st TpeGoBaTh, YTOOBI MIPY BHITTOTHEHUH
CBOMX ()YHKIIMI MEAMIIMHCKUN MEPCOHAT OT/AaBajl MPEANOYTEHUE Ka-
KOMY-THOO JIHIly, KpOME KakK 10 COOOpPaKCHUSM MEIUIIMHCKOrO Xa-
pakrepa.

Hu nipu kakux 00CTOSATEIILCTBAX HHU OHO JIMIIO HE MOXKET OBITh
MOJIBEPTHYTO HaKa3aHUIO 33 BBIMOJIHEHUE UM MEIUIIMHCKUX (YHKIIHIA,
COBMECTUMBIX C MEJIMIIMHCKOW ATUKOH, HE3aBUCUMO OT TOTO, B MHTE-
pecax Kakoro JIMIa BIMTOJHSIIOTCS 3TH (DYHKIIHH.

Jlura, BBIOIHSIONMING MEAUIMHCKAE (YHKIMH, HE MOTYT IPH-
HY)KJIaTbCSI K COBEPIICHHUIO JCUCTBUI WM BBINOJIHEHUIO pPaboT
B HapyIICHUE HOPM MEIUIIMHCKOW 3TUKH WM JIPYTHMX MEIUIIMHCKUX
HOPM, CITY>KaIluX HHTEpecaM paHEHbIX U OOJLHBIX.

Meaunuackue (HOPMUPOBAHUS M CAHUTAPHO-TPAHCIIOPTHHIE
cpencTBa B J1000€ BpeMsl IOJIb3YIOTCS YBaKEHHEM U 3allUTOM U HE
MOTYT OBITh OOBEKTOM HalaJCHHs. 3alUuTa, HA KOTOPYIO UMEIOT TIpa-
BO MEIUIIMHCKHE (DOPMHUPOBAHMS W CAHUTAPHO-TPAHCIIOPTHBIC CPE/-
CTBa, MPEKPAIACTCS JIMIIb B TOM CIydae, €Cll OHH HCIIOJIB3YIOTCS
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JUISL COBEPIIICHUS BPAKICOHBIX JEHCTBHMA, BBHIXOIIINX 32 PAMKHA WX
ryMaHUTapHBIX (yHKIUH. OJHAKO TPEIOCTaBICHUE 3AIMUTHI MOXKET
OBITH TIPEKPAIIEHO TOJIBKO TIOCTIE MPEAYIPERKACHUS C YCTAHOBICHHEM,
Korza 3To TpeOyeTrcs, pa3yMHOTO CpOKa U MOCJe TOro, Kak Takoe mpe-
IyTIpeXxieHNe He ObUIO MPUHATO BO BHUMAaHUE.

KoHTposbHbIE BONIPOCHI

1. Kakue OTHOIICHUS PETYIUPYET MEXKITYHAPOTHOE TYMaHHUTAP-
HOE MpaBo?

2. YT0 Takoe BOOPYKCHHBIA KOHQIUKT?

3. Kakue ecTs BUIIBI BOOPY>KEHHBIX KOH(IUKTOB?

4, Kakas ocHoBHas 1ei1b JKeneBckon kousennuu 1949 roga?

5. [lepevncnuTe MPUHIUITBI, OTHOCSIIUECS K IPABY BOWHEL.

6. Kto Takoii komOaTaHT?

7.KTo BXOOUT B COCTaB HEKOMOATaHTOB?

8.Kakue nmeiicTBus 3alpelmeHbl W OCTAIOTCS 3alpelleHHBIMA B
000 BpeMs U B JIFOOOM MECTEe, HE3aBUCUMO OT TOI'0, COBEPIICHBI JIH
OHHM T'PaXKJTaHCKUM JIMIIOM UM BOCHHBIMU?
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I'naBa 5. O'PAHUYEHMUE IIPAB U CBOBO/]
YEJIOBEKA U I'PAXKIAHUHA

§ 5.1. IlonsTHe, HEJM M NPUHIUIBI OTPAHMYEHUS NMPAB U CBO0OOJ
YyeJI0BEeKA M IPaskIaHUHA

Koncrutynus PO 3akpemnsisieT oCHOBHBIE ITpaBa U CBOOOBI Ye-
JIOBEKa U TpaKAaHWHA U TEM CaMbIM TapaHTUPYeT CBOOOIY YeloBede-
ckoil myHoctr. OgHAKO Hean CBOOOAHOW JMYHOCTH HE O3HAYaerT,
YTO MOBEJCHHE YEIOBEKa HUYEM HE OIPaHUYMBAETCHA, YTO OH OCBO-
00XIeH OT JIF000H OTBETCTBEHHOCTH TEpe] APYTUMU JIFOJABMH H 00-
IIECTBOM, TIOCKOJIBKY peaju3alys NpaB U CBOOOA B OOIIECTBEHHOU
JKU3HHU CTAJKUBACTCS C WHIMBHIYAIbHBIMA M MyOJUYHBIMU HHTEpE-
CaMH.

BrepBbie B pOCCHICKOM 3aKOHOJATEIBCTBE IONOKEHUS 00
YCIIOBHSIX OTPaHUYEHHs IpaB U CBOOOA MOABWIMCH B Jleknapanuu
npaB U cBOOOJ YeNIOBEKa U IpakJaHWHA, KOTopas MpuHATa Bepxos-
HeIM CoBeToM PCOCP 22 Hos16psa 1991 1., B u. 2 ct. 2 «lIpaBa u cBo-
00abl yenoBeKa M IpakKJaHWHA MOTYT OBITh OIpaHMYEHBI 3aKOHOM
TOJIBKO B TOH Mepe, B KaKOd 3TO HEOOXOOMMO B LIEJSAX 3aLIUThl KOH-
CTUTYILIMOHHOTO CTPOSsI, HDAaBCTBEHHOCTH, 37I0POBbs, 3aKOHHBIX IPaB U
WHTEPECOB JPYrHX Jojiel B jJeMoKpaThyeckoMm obmiectBe». B KoH-
crutynuto PCOCP 1978 r. nmaHHoe moniokeHHE OBIJIO BKIIOYEHO
B arpenie 1992 r. (cT. 33). B panee neiicTBOBABIINX COBETCKUX KOH-
CTUTYLIMSIX TaKoe 0a30BOE MOJI0KEHHE OTCYTCTBOBAJIO.

B Hacrosimiee Bpems aerictBytomas Koncrurynuss PO tepmun
«OTpaHUYEHHE» MPUMEHHUTENFHO K IpaBaM M cBOOOJaM deJoBeKa U
rpaXJaHWHA HCIOJb3YeT HECKOJIBKO pa3. Ompenensiomiee 3HaYeHHUE,
yCTaHaBIUBAIOIIEEe NPUHIWITHANBHBIE, KOHCTHUTYIIHOHHBIE MPaBHIIA,
B COOTBETCTBHUHU C KOTOPHIMHU B (peiepabHBIX 3aKOHAX YCTaHABJIHBA-
I0TCSI OTPaHUYCHHS BCEX MpaB U cBOOOM, uMmeeT 4. 3 cr. 55 KoHcTu-
Tymnu PO: «[IpaBa n cBOOOIBI YeslOBEKa M Ipa)kIaHUHA MOTYT OBITh
orpaHuueHsl (eepaIbHbIM 3aKOHOM TOJIBKO B TOH Mepe, B KaKOH 3TO
HEOOXOAMMO B IHENAX 3allUThl OCHOB KOHCTUTYIIHOHHOTO CTpPOA,
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HPAaBCTBEHHOCTH, 3/0pOBbS, MpaB U 3aKOHHBIX HMHTEPECOB JPYIHX
muIl, obecriedeHusi 0OOPOHBI CTPaHBI M 0E30MaCHOCTH TOCYIapCTBay.
[lepedens OCHOBaHUIA, C OAHOW CTOPOHBI, 3aKPBITHIH U YETKO 0003HA-
YEHHBIH, a C Ipyro — MO3BOJISIFOLINI KaK 3aKOHOAATEN0, TaK U Mpa-
BOIPUMEHHUTEIIO TOCTATOYHO IMUPOKO TOIKOBATh KOHKPETHBIC CUTYa-
WU 711 TIPUMEHEHHS MEP OTpaHUYECHHUSL.

3HaueHNe TepPMUHA «OTPaHUYEHUE» B CIOBAape OMpEIenseTrcs
KaK Mpefen, TpaHb; MpaBUIo, YCTAHOBIECHNE, HOPMA, ONPEAETAIOIINe
KaKHe-TO TPAaHULbl, PaMKH, YCJIOBHUS; CTECHEHHME OIpEeIEHHBIMU
YCIIOBUSIMHU; OTpaHHYEeHHE CQepbl JESITENbHOCTH, Cy>KEHHE BO3MOXK-
HOCTel u T. 11. 168

K npumepy, B.1. T'oiiman omnpenenser orpaHn4eHre KaK «ocy-
IIECTBISIEMOE B COOTBETCTBUHU C MPEAYCMOTPEHHBIMH 3aKOHOM OCHO-
BaHMAMU B  YCTAHOBJEHHOM TMOpPSAJAKE CykeHHe oObema»®’.
C.C. AnekceeB OTMEYAET, YTO OrpaHHMYEHUE — 3TO BOMPOC 00 00beMe
pETYJINPOBaHUs, O FPaHUIAX MMEIOIUXCA Yy JIUI MpaB, KOTOPBIE Xa-
PaKTEPHU3YIOT Pe3yibTaT IOPUAHYECKOTO perynupoBaHus. Jlocturaer-
Cs JK€ TaKOHM pe3yibTaT IyTeM CYXEHHs HO3BOJICHHH, HOBBIX 3aIlpe-
IEHNUH, JIOTIONHUTENBHBIX TO3UTUBHBIX OOSI3bIBAHUI S, HBIMH CJI0-
BaMH, IPABOBOE OTPaHUYEHHE MOXKET BBICTYNATh Kak B (opme 3ampe-
Ta, Tak u B popme obs3anHOoCcTH'®®, Kak ormeuaer B.A. UerBepHuH,
nm000€e yCTaHOBIIEHHE HOPMATHBHBIM aKTOM IOPUANYECKUX OOs3aHHO-
CTEH WM IOPUANYECKON OTBETCTBEHHOCTH MHIUBUAOB SBISIETCS IpA-
MBIM HWJIM KOCBEHHBIM OTPaHWYEHHUEM IIpaB U CBOOOJ 4YeNOBEKa U

166 Jlanv B. TONKOBBIN CI0Baph JKMBOIO BEIMKOPYCCKOro si3bika. M., 1999.
T.2.C. 647.

187 [otiman B. M. TIpUHIAIIBL, TIPEENBI, OCHOBAHHUS OTPAHUYEHHS MIPAB U CBO-
6011 yenoBeKa M0 POCCUICKOMY 3aKOHOAATENbCTBY U MEKAYHAPOAHOMY IIpa-
BY: MaTepHaJsl Kpyriioro ctoia // 'ocymapctBo u mpaBo. 2008. Ne 7. C. 25.
188 Anexcees C.C. OGIMe NO3BOJIEHHS M OOIIKME 3alPEThI B COBETCKOM TIPaBE.
M., 1989. C. 67.

189 Jlebeoes B.A. KOHCTUTYIIMOHHBIE OCHOBBI OIPaHMYEHHI IPaB U CBOOOJ

yeJioBeka U rpakianuua // Lex russica (pycckuii 3akon). 2017. Ne 1.
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rpaxnannHal’’, Orpanuuenue npaB ¥ cBOOOX — 3TO, IO MHEHHUIO
b.C. D03eeBa, «momyckaempie KoHcTHTyIMEl 1 ycTaHOBIEHHBIE (e-
JEPAIbHBIM 3aKOHOM H3BATHUSl U3 KOHCTUTYLIHOHHOTO CTaTyca 4elo-
BEKa M I'PaKAaHUHA»; KPOME TOT0, «B Ka4E€CTBE OTPAaHUUCHHS OCHOB-
HBIX IIPaB U CBOOOA MOKET PACCMAaTPUBATHLCS TAKXKE U3BSITHE U3 Kpyra
IIPaBOMOYNH, COCTABISIIOIIMX HOPMAaTHBHOE COAEPKaHHE OCHOBHBIX
npas u cBoOoI» 'L,

CopnepxaHnue KOHCTUTYLIMOHHBIX ITOJIOKEHUH YKa3bIBaeT Ha TO,
yto B KoHcTuTymmm P® mpemycmoTpeHO Kak HOpMaTHBHOE (TIpaBo-
YCTaHABJINBAIOLIEE), TAK U IIPABOIIPUMEHHUTENBHOE OrPaHYCHUE NIPaBa.
ITpu 3TOM OrpaHuueHHE MPAaBOYCTAHABJIMBAIOIIETO XapaKTepa MOXKET
MMETh MECTO KaK B YCIIOBHSX OOBIYHOTO ITPABOBOTO pesknma (4. 3 cT. 55),
TaKk W B MEPHMOJ JEHCTBUS 0COOOro MpaBoBOro pexkuma (cr. 56)172,
IIpousBosbHOE IPUMEHEHUE OTPaHUYEHUI He Aonyckaercs. Hu ogHo
nu3 OFpaHI/I‘IeHI/Iﬁ ImpaB HE MOXKCT 6I>ITI) AUCKPUMUHAIIMOHHBIM.

B Tex cnmywasx, Kxorja orpaHuYeHHE HEO0O0XOAWMO, CIIOBO
«HE00X0NMO» TIOAPA3yMEBAET, YTO TaKOE OTPaHUYCHHE OTBEYAeT
HACYITHOW MOTPEeOHOCTH TOCyAapcTBa WM OOIIECTBA, MPECIICAyeT
3aKOHHBIC LIEJIH, a TAKXKE SBIISIETCS COpa3MEpHBIM 3TUM LiessiMm. JIrobas
OILICHKa HCOGXO}II/IMOCTI/I TOI'O WJIM MHOI'O OrpaHNYCHUA JOJLKHA OCHO-
BBIBAThCS HA OOBEKTHBHBIX (hakTopax. [Ipy mpuMeHeHHH orpaHude-
HUA TOCYyAapCTBO HE MOOJDKHO MHNPUMEHATHL MEPBI, INPHUBOAANINE K
0O0JIbIIIEMY OIPaHUYCHHUIO MPaB, Y€M 3TO HEOOXOJMMO IS JTOCTHKE-
HUA 1CJIH, C KOTOpOfI BBOJUTCS OI'paHUYCHUC.

Ho wacte 3 crateu 56 Koncrutynuu P® ycranaBmuBaet, 4To
HE BCe MpaBa M CBOOO/IBI YEJIOBEKA M TPaXJIaHUHA MOJJIeKAT KAKOMY-

170 Koncrurynus Poccuiickoit @enepaiuu: IIpoGiaeMHblii KoMMeHTapuil /
oTB. pen. B.A. Yemeepnun. M., 1997. C. 49.
171 TIpuHIuMIIBL, TIPEIENbl, OCHOBAHUS OrPAHUYEHHs [PaB U CBOOOI YeOBEKA
M0 POCCHHCKOMY 3aKOHOJIATEIbCTBY U MEXKAYHAPOIHOMY MPABY: MaTepUaIIbl
kpyrioro crona // Tocynaperso u mpaBo. 2008. Ne 7. C. 24.
172 3aiiyes A.A. K Bompocy 00 MHTEPIPETALMU OTPAHUYCHHH TIPAB YENOBEKaA
U rpakiaHuHa // Hayka u oOpa3oBaHue: XO3SIMCTBO M SKOHOMHUKA; MPEAIPHU-
HHMAaTeJIbCTBO; IpaBo M ynpasieHue. 2013. Ne 12 (43). C. 62-67.
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aub0 orpaHndeHHo. Tak Ha3pIBaeMble aOCOJIOTHBIC TpaBa HU TPH
KaKUX yCJIOBHSAX HE MOTYT OBITh OIPaHMYCHBI B CHJIy MX IPaBOBOTO
COZIEepIKaHUSL.

TocynapctBo jpake BO BpeMs YpPE3BBIYANHOIO IOJOKEHUS,
YTPOJKAIOLIETO JKU3HH YeIOBEKa U TPpaKJaHWHA, HE MMEET IpaBa OT-
crynatb OoT HOpM KoHcTuTyuuu P®, rapaHTuUpyrOlIuX IOpaBO Ha
H3HB, CBOOOY OT MBITOK WM HACHJIMS, YHIDKAIOIIUX YEIOBEYECKOEe
JOCTOMHCTBO, @ TaK)Ke€ MEANIMHCKUX WJIM HAYYHBIX OMBITOB 0e3 /100-
POBOJIBHOTO COTJIACHSI.

OOBIYHO TIPH OTPENETICHUH MPHU3HAKOB OTPAaHHYCHUH IpPaB U
CBO0OO/I YeNOBEKa Pa3IMYHBIC aBTOPHI PYKOBOJCTBYIOTCS TTOJIOKEHUS-
MH TaKUX MEKTyHapOTHBIX IMPABOBBIX aKTOB, Kak BceoOmias nekia-
panus npas denoBeka 1948 r.1®, MexayHaponHblii makT 06 3KOHO-
MHYECKHX, COLMANBHBIX U KyJbTypHBIX mpaBax 1966 r.'"* u npyrue.
Hcxons u3 conmepkaHHUsS JaHHBIX JOKYMEHTOB, OOBIYHO BBIACISIOT
CIIe/TyOIIHe MTPU3HAKH KOHCTUTYIIMOHHBIX OTPaHUYCHHUH:

— CBSI3aHBI C HEOIArONMPUATHBIMH YCIOBHSIMU JUISI OCYIIIECTBIIE-
HUsI COOCTBEHHBIX HMHTEpPECOB CyObeKkTa NTHMOO HAampaBlIeHbI Ha HX
CIEp)KMBAaHME M OJHOBPEMCHHO Ha YIOBJICTBOPCHHE HWHTEPECOB
B OXpaHe U 3allUTe MPOTUBOCTOSIICH CTOPOHBI U OOIIECTBEHHBIX WH-
TEpPECOB;

— YCTaHABJIMBAIOT yMEHBIICHHE 00beMa BO3MOXKHOCTEH, CBO-
00/ibI U TIpaB MHMBHUJIA, CBOIAT pa3HOOOpa3ue B €ro MOBEICHUH 10
OIIPE/IEIIEHHOTO YPOBHSI.

Llens orpannyeHus Jr000T0 MpaBa YesIOBeKa SBISIETCS HE00XO-
JMMBIM TIPH3HAKOM 3TOTO orpaHudeHus. Llens — 3To pesynbrat, KOoTo-
pOro HEOOXOAWMO JIOCTHTHYTH C IOMOLIBIO OTpaHHYEHHs MpaBa.
Hanmuue neny orpaHuueHus: — HeOOXOAUMBIH JIEMEHT FOPHINYECKOM
KOHCTPYKIIMH OTPpAaHMYEHHS IMpaBa uyesioBeKa. KOHCTHTYIMOHHBIE Iie-
JM OrpaHUYCHUS TpaB U CBOOOJ JTMYHOCTH OOBSICHSIOT HX HEOOXOIH-

173 BceoOuiast jexinapanus npaB ueoBeka: NpuHATa [eHepanbHOil Accam-
6meeit OOH 10.12.1948 // Poccuiickas razera. 1998. 10 nexaOps.
174 Mex mynapoanbiii makr ot 16.12.1966 «O6 5KOHOMHYIECKHUX, COLMATBHBIX

U KyJIbTYpHBIX nipaBax» // brojuterens BepxoBHoro Cyna Pd. 1994. Ne 12,
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MOCTh U NpEeNHA3HAuCHHE, T. €. BBOAMMOE 3aKOHOM WIIH YK€ CyIle-
CTBYIOIIIEE OTPaHUYCHHE JFOO0TO MpaBa HE MOXKET OBITH 0OOCHOBAHO
0e3 ykazaHHUs Ha LeJb 3TOr0 OTPaHMYCHHA. JTO KOHCTUTYLMOHHOE
TpeOOBaHNE MMEET YPE3BBIUYANHO Ba)KHOE 3HAYCHME JUISI 3aKOHOTBOP-
YECKOr0 MPOIECCa M KOHCTUTYIIHOHHOTO KOHTPOIIS: ",

Cormnacho 4. 3 ct. 55 Koncturynmmu P® nensimu orpaHundeHus
npaB U cBOOOI YeJIOBEKAa M I'PaKAAHMHA SIBJISIOTCS: 3allUTa OCHOB
KOHCTUTYLIMOHHOTO CTPOS, 3alllUTa HPaBCTBEHHOCTH, 3aIIUTa 310PO-
BbSl, 3all[UTA NIPaB U 3aKOHHBIX MHTEPECOB OPYTUX JIML, 00CCIIEYEHUS
000pOHBI CTpaHbI, obecreueHnst 6€30MacHOCTH Tocyaapersa. KoncTu-
TyuuoHHbId Cyn PO xapakTepus3yeT 3TH LENH KaK «KOHCTUTYLIHOHHO
3HAYUMBIE», «KOHCTUTYLMOHHO OJIOOpSEMBbIE», «KOHCTUTYLHOHHO
npu3HaBaeMbien’’®,

B HexoTopsIX (denepanbHBIX 3aKOHAX, AJS TOTO YTOOBI MOJI-
YEpKHYTh 00YCIIOBICHHOCTh BBOJUMBIX OIPaHMYEHUH IIPaB U cBOOOX
YeloBeKa U TpakJaHuHa TpedoBanuaMu 4. 3 cr. 55 Koncrutyumu PO,
3aKOHOJATeNb B OJHOW M3 NEPBBIX CTATEH JOCIOBHO BOCHPOM3BOAMT
KOHCTUTYLIMOHHBIE L€ OrpaHUueHHs npaB U cBoboxa. Hampumep,
nonoOHoe AyOnMpoBaHUE MeJe MOKHO HAalTH B (eepallbHBIX 3aK0-
Hax «O0 oOmMX NMPUHLHUIAX OPraHU3alMH MECTHOTO CaMOyIpaBJe-
Hus B Poccutickoit @epeparumy» ot 06.10.2003 Ne 131-®3, 4. 1 ct. 1
I'K P® 1994 r., B ct. 1 Cemeiinoro koaekca P® 1995 r., B ct. 1 XKu-
mumHoro komekca PD 2004 r. B cr. 4 ®enepalbHOTO 3aKOHA OT
30.11.2011 Ne 342-®3 «O ciyx0e B opranax BHyTpeHHUX nen Poc-
cuiickoi denepaliiy 1 BHECEHUU U3MEHEHUH B OT/I€JIbHbIE 3aKOHO/1a-

175 [Toomapes A.A. lenn orpaHn4eHus NpaB ¥ CBOOOJ YEIOBEKA M TPaKIa-
HuHa B Konctutyunu P® 1993 r., MexayHapoIHbIX akTax, pemeHusx Kon-
crurynnoHHoro Cyna P® // Bectauk Cankt-IleTepOyprckoro yHuBepcurera
MBI Poccun. 2018. Ne 4 (80).

176 TTo peny o MpoBEpPKe KOHCTUTYHMOHHOCTH Toam. 6 1. 1 cr. 127 Cemeiino-
ro xonekca P® u mynkt 2 [lepeunst 3abosneBaHuii, Ipu HATMIHUU KOTOPBIX
JIMIIO HE MOXKET YCBIHOBHUTH peOEHKa, MPUHATH €r0 IO OIEKY, B3STh B IPH-
E€MHYIO WJIM TIATPOHATHYIO CEMbIO, B CBSI3U C kanoOo rpaxaannHa K.C. u
rpaxnanuHaa P.C.: mocranoBnerne Korcrutyimonsoro Cyna PO ot 20 mrons
2018 r. Ne 25-I1 // Cobpanue 3akoHOoAaTenbeTBa PD. 2018. Ne 27. Cr. 4138.

272



TenpHble akThl Pocculickoit denepanum» yCTaHOBIEHO, YTO OIPaHU-
YeHHE IPaB U CBOOO] Y€I0BEKa U TPAXKAAHMHA B OTHOIIECHUN COTPYA-
HHUKa OPraHOB BHYTPEHHUX €T JOITycKaeTcs (peAepaabHbIM 3aKOHOM
B TOW Mepe, B KaKOM 3TO HEOOXOOUMO AJIsl BBIIOJIHEHUS 3a/1ad, CBS-
3aHHBIX C 3aIIUTOH OCHOB KOHCTHUTYLHOHHOI'O CTPOs, HPAaBCTBEHHO-
CTH, 30POBbS, IPaB ¥ 3aKOHHBIX HHTEPECOB APYIUX JIUL, U AT obec-
neyeHust 6e30MacHOCTH roCyapCTBa.

3amuiaeMble ¢ MOMOIIBIO OTPAHUYEHUM COLMATIbHBIE LIEHHO-
CTH — OCHOBBI KOHCTUTYLIHOHHOT'O CTPOsI, HDABCTBEHHOCTD, 310POBbE,
IpaBa M 3aKOHHBIE MHTEPECHl YeJIOBeKa, 00OpOHa CTpaHbl, Oe3omac-
HOCTh FOCYapCTBa — HYXXIAIOTCA B YSICHCHUU UX COIEp)KaHUs B Lie-
JSIX €AMHOO0OPa3HOr0 NOHMMAaHUS IPAaBOTBOPUYECKUMH U ITPABOIPUME-
HUTEIbHBIMU opraHamu. Conep:kaHue HEKOTOPBIX M3 HHUX PacKpbIBa-
ercst B OcHOBHOM 3akoHe Poccum, a Taxke B Apyrux ¢eaepaibHbBIX
3akoHax: «O0 OCHOBax OXpaHBI 3IOPOBBS TpaxkaaH B Poccuiickoit
Oenepammmy; «O 6e3omacHOCTHY; «O0 000poHe». B ToM uncie Kon-
ctutyionHbiid Cyn PO pasbpsicHsET, 9TO CyIIecTByeT OoOIecTBeHHAs
HPaBCTBEHHOCTh, HPABCTBEHHOCTh PEOCHKA, KOHCTUTYLIMOHHO 3HAYH-
MbI€ HPaBCTBEHHBIC LIEHHOCTH, OOLICTIPUHATHIE B POCCHHCKOM 0OI11Ie-
CTBE HPABCTBEHHBIC LIEHHOCTH; YTO OOILIECTBEHHYIO HPAaBCTBEHHOCTH
HGO6XOIII/IMO BOCIIPpUHUMATL B €€ IMOHMMaHWH, CIOKHUBIICMCI B POC-
cuiickom obmecTne!’’,

Takum 00pa3zoM, BCECTOpPOHHEE YIOBIETBOPEHUE HWHUBHIY-
ANBHBIX U OOIIECTBEHHBIX MOTpeOHOCTEH (MHTEpecoB) siBusieTcs: (u-
HaJbHON M OCHOBOIIOJIAraroIlel LeNblo orpaHndeHus mnpas. OrpaHu-
YeHHE TpaB MPEACTaBIAET COOOH Takoe YperyJIHpOBaHHE MOBEJCHUS
OTJIENbHOM JIMYHOCTH, KOTOPOE HE MO3BOJUT HapyllaTh MIpaBa APYTHX
CyOBEKTOB TpaBa (JIPYrux y4aCTHHUKOB OOIIECTBEHHBIX OTHOIICHUH),
WHTEPECH O0IIECTBEHHOTO MPABOIMOPSIKA.

177 Tlo peny 0 mpoBepKe KOHCTHTYMOHHOCTH 4acTu | crateu 6.21 Kopekca
Poccniickoit @Pepepanny 06 aIMUHUCTPATUBHBIX PAaBOHAPYIICHUSIX B CBSA3U
¢ xanoboit rpaxnan H.A. Anekceea, S1.H. Errymenko u [I.A. Hcakoga:
noctaHosienue KorcrurymmonHoro Cyna P® ot 23 centsops 2014 r. Ne 24-11
// Cobpanue 3akoHonatensctBa PD. 2014. Ne 40 (4. 3). Cr. 5489.
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Ilonsatre «mpuHIAIY sABAsSETCS (GriIocopckuM M 00O3HAYAET
NIEPBOHAYAJIO, PYKOBOASLIYIO HIEH0, OCHOBHOE IIPABUIIO NOBEICHHUS
YeJI0BEKAa, B COOTBETCTBUH C KOTOPBHIM OCYILIECTBIISIETCS IPaKTUYECKas
JesTEIbHOCTh B OINpelesieHHOH obnactu. B jormueckoMm cmeicie
INPUHIMII €CTh LEHTPAJbHOE IIOHATHE, OCHOBAHUE CUCTEMBI, Ipea-
cTaBJIstoNee 0000IIEHNE U pacpoCTpaHEHNUE KaKOTo-JIN0O0 IOJIOXKe-
HUS Ha BCE SABJICHUS TOW 00JIaCTH, M3 KOTOPOH MAaHHBIM MPUHITAT a0-
CTparupoBaH.

Bonpoc o nmpuHImMnax KOHCTUTYLMOHHBIX OTPaHUUYCHHUH IIPaB U
cB00OA ecTh YacTh Oosiee 0OmIEH MPOOIEMBI MPABOBBIX MPUHITUIIOB.
[ mpu3HaHMS TeX WM HMHBIX PYKOBOAALIMX HIACH NPpUHLMIAMU
HE00X0aMMO, 9T0OBI OHU ObLTH 3aKkperuieHsl B OcHOBHOM 3akoHe Poc-
CHH, TAKXXE€ MIEH M YCTAaHOBKH IOJDKHBI OBITH OOJIEUEHBI B BBICIIYIO
npaBoBylo ¢GopMy. B coBpeMeHHO# HayKke HET €AMHOIO MHEHHUSI OTHO-
CUTEJIbHO IOHATHS, MEPEeUHs M KIACCH(MKAMKM KOHCTHUTYLHOHHBIX
NPUHIMIIOB OTPAHUYEHUS [IPaB U CBOOOJ YeIOBEKa W IPakKAaHUHA.

[TosTOMy B nuTepaType BCTPEUAIOTCS Pa3lWYHbIC MMO3ULIUHN aB-
TOPOB B OTHOLICHWW MOHSTHS U NEPEYHs NPHUHLHUIIOB OIpaHHYCHHS
MpaB u cBOOO/ YenoBeka u rpaxaannHa. Hampumep, A.B. AmmxMuHa
BBIJIEJISICT TP IMPHUHLMIA OTPAaHUUYCHHS MPaB M CBOOOJ YelOBEKa U
IPaXJaHUHA: 3aKOHHOCTh, CIIPABELIMBOCTh, LEIECO0OPa3HOCTHS,
J.H. Jonuuun, oTMeuyasi 6ecCUCTEMHOCTh NP MPUMEHEHUH UHCTHUTY-
Ta OIrpaHUYCHUSA IIpaB U CBO6OJ1, BBIACIIACT MPUHIUIIBI T'YMaHHU3Ma,
CJICJIOBAHMSI CMBICITY M COJIEPKaHUIO0 KOHKPETHOTO MpaBa, 3aKOHHO-
CTH, PaBEHCTBA, COPa3MEPHOCTH, CIIPaBELIUBOCTH ",

A.A. TlommapeB cuuTaer, 4YTO K KOHCTUTYLIIMOHHBIM OCHOBaM
OTpaHUYEHUsI TIPaB M CBOOOJ YeJIOBEKa M TPaXJIaHUHA CIIEyeT OTHe-

178 dwuxmuna A.B. KOHCTUTYLHMOHHO-TIPABOBOM MEXaHHU3M OrPAaHHYEHHS
mpaB ¥ cBOOOJ] YeJoBeKa M rpaxaaHuHa B Poccutickoit denepanuu: guc. ...
KaHA. 1opuj. Hayk. Bonrorpan, 2009.

178 ITonunun J].H. TIpUHIMIBI KAK OCHOBA OTPAHUYEHHUS IIPAB M CBOOO YEIO-
BC€Ka M TpaxJIaHWHA B YCJIOBHUAX BOCHHOTO H '-Ipe3BI)I‘IaI\/'IHOFO TIOJIOKCHU L
B Poccwuiickoii @enepanyu // Poccuiickuii BoeHHO-TIpaBoBO# cOopHUK. 2007.
Ne 9.
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cTi HOpMbl OCHOBHOI'O 3aKOHA, 3aKPEIISIOIUE CIEAYIOIINE OCHOBO-
NOJIararolye Hayana:

a) MpHU3HaHHE YeJIOBEKa, ero MpaB M CBOOOJ BBHICIIECH LEHHO-
CTHIO U YBa)KCHUE JOCTOUHCTBA JINYHOCTH;

0) COOTBETCTBHE OTPaHWYCHUI KOHCTHTYLIMOHHO 3aKperuicH-
HBIM ILIETISIM;

B) COPa3MEPHOCTh OTPAHNYEHUH KOHCTUTYLIHOHHBIM LICJISIM;

') PaBEHCTBO OIPaHUYCHUH MTPaB U CBOOO;

) 3aMpeT Ha OrpaHUYEHUE IpaB M CBOOOJ MO MPHU3HAKAM COLHU-
albHOM, pacoBOM, HAIMOHAIBHOM, A3BIKOBOM WJIM PEJIUTHO3HOMN MpH-
Ha/IJIGKHOCTH;

€) TpeOoBaHHE OIPEeIIEHHOW MPAaBOBOW (POPMBI 3aKPETICHHS
OrpaHUuYEHUN (OrpaHMYCHUSI IOJDKHBI yCTaHABIMBATHCS HCKIIOUH-
TEJIbHO KOHCTUTYLIMOHHBIM 3aKOHOM);

’K) COOTBETCTBHE OTPaHWYCHWH TpaB W CBOOOJ MEXTyHApOI-
HbIM cTangapTam e,

O6IIICHpI/I3HaHHI)IM SABJIACTCA TOJIOKEHUEC O TOM, YTO OI'paHH-
YHUTENbHBIE MEPBI HE MOTYT SIBJISITHCS YPE3MEPHBIMHU U TOJDKHBI OBITH
aJIeKBaTHBI OOCTOSITENILCTBAM, B CBSI3H C KOTOPBIMH OHHM BO3HHUKIIH.
B nanHOM ciyyae TpUHIUI COPa3MEPHOCTH (IIPOMOPIIMOHATBHOCTH)
OrpaHUYEHMs TIPaB U CBOOO SIBJIETCS OAHUM M3 IJ1aBHBIX. Cobmozae-
HHUE NMPUHLHUIA COPa3MEPHOCTH OTPaHUYEHHH ITPaB U CBOOO rpaxaaH
SABIACTCA OCHOBHBIM YCJIIOBUEM JOCTATOYHOCTHU MW 3aKOHHOCTH MCD,
NPUHUMAEMBIX TOCYIapCTBOM B KayeCTBE CPEICTBA yperyJIHMpOBaHUS
YpE3BbIYANHON CUTYALINH.

B cBoro ouepenp, Koncrutynmonnsiii Cyn P® Beipaboran u
Jal cieqyrollee TOJKOBAHME MPUHIMIIAM OTPaHUYEHHS MpaB U CBO-
007 yenoBeKa U rpakJaHUHA!

— OrpaHUYECHHS TPaB M CBOOOJ JODKHBI OBITH COpa3MEpHBI 3a-
muaeMbiM KoHCTUTYIHEN M 3aKOHAMU IIEHHOCTSAM ITPaBOBOIO TOCY-
JapcTBa, TOJDKHBI OTBEYaTh TPEOOBAHMSAM CIPABEAJIMBOCTH, OBITH CO-

180 IToomapes A.A. Konuenuuss orpaHd4eHHs IpaB W CBOOOJ YEIOBEKA
u rpaxaanuaa B Koncrurynmu P® 1993 rona // KonctutynuonHnoe pa3BuTre
Poccun: MexxBy30BcKkHi COOpHUK Hay4dHBIX ctatelt / oTB. pea. B.T. Kabviues.

Capatos, 2005. Bem. 6. C. 127 — 131.
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PasMEPHBIMA U HEOOXOJIMMBIMH JUISl 3aIMTHl KOHCTHTYIIMOHHO 3Ha-
YMMBIX LEHHOCTEH, YUUTHIBATH HEOOXOJAMMBIN OaJaHC HHTEPECOB Ye-
Jn0BeKa, obIIecTsa u rocyaapcraa’él;

— TIPY JOTMYCTUMOCTH OTPaHUYEHWN TOTO WJIM MHOTO MpaBa B
COOTBETCTBUU € KOHCTHTYILIMOHHO ONOOpPSAEMBIMH LENSIMH TOCY/ap-
CTBO JIOJDKHO HMCIOJIB30BaTh TOJIBKO HEOOXOIMMBIE M CTPOro 00y-
CJIOBJICHHBIE STHMH LIEJIAMH MEpBILE2,

CretyeT MMeTh B By TO, YTO OFPaHUYEHHE TIPaB U CBOOOJ —
3TO, CKOpee, MCKIIIOYEHHWE W3 TPaBWl, a He caMo NpaBWiIo. 3ajada
HAIMOHAILHOTO 3aKOHOMATENS. M MPABONPUMEHHTENS CBOIUTCS K
obecriedeHnto cBOOO B TMYHOCTH, a HE K ee yilemieHnto. Jlymaercs,
4YTO OrpaHUYCHHA IIpaB U CBO6OI[ YCJIOBCKa MOI'yT UMETh HE TOJIBKO
KOHCTPYKTHUBHBIN, HO M JECTPYKTHBHBIA XapakTep, Tak Kak HeoOOC-
HOBaHHBIC OIPAaHUYCHHUS BICKYT KOHQIIMKT LeHHOCTel. Kak mokasbi-
BaCT TCKyLIasa NOJUTHYCCKAsA IMPAKTHKaA, CYIIECTBOBAHUC OCTPLIX IICH-
HOCTHBIX KOJUIM3MA BO3MOKHO HE TOJNBKO BO B3aMMOOTHONIEHHSX
JIMYHOCTHU U 06H_ICCTBa, HO U BO B3aUMOCBA3U JIMYHOCTHU U ToCylap-
crBa. HanGonee GOE3HEHHO TO MPOMCXOAUT TOTIA, KOT/[A PEIIEHHS,
NPUHMMAEMBIE TOCY/IAPCTBEHHBIMA YMHOBHUKAMM, PACCMATPHBAOTCS
HOCHUTCIISIMU TIpaB U CBO6OI[ KakK aILMI/IHI/ICTpaTI/IBHHﬁ ITPOU3BOJI,
HaNpABJIEHHBI HA COXpPAaHEHHE TOCYJapCTBEHHOM BJIACTH y OMNpEJe-
JIEHHOTO KpyTa JIUI e,

181 Onpenenenne Koncruryunonnoro Cyma P® or 14 urons 1998 1. Ne 86-O
«Io memy o mpoBepke KOHCTUTYLIMOHHOCTH OTIENBHBIX I0JI0keHul dene-
panpHOTrO 3akoHa "OO oOmepaTHBHO-PO3BICKHOM NeATeNbHOCTH" Mo jkanobe
rpaxaanku M.I'. Yepropoit» // CoOpanue 3akoHozarenbctBa PD. 1998.
Ne 34. Cr. 4368.

182 TTocranosnenne Koncrurymuonnoro Cyna P® or 13 urons 1996 r. Ne 14-11
«Ilo neny o mpoBepKe KOHCTUTYLMOHHOCTH 4YacTH mATOM ctarbu 97 Yro-
JIOBHO-TIporieccyanbHoro konekca PCOCP B cBsizu ¢ xano0oil rpaxmpaHuHA
B.B. lenyxunay // C3 P®. 1996. Ne 26. Ct. 3185; [ToctanoBnenue Koncru-
tyrmonHoro Cyna P® ot 18 despans 2000 r. Ne 3-IT «Ilo memy o mpoBepke
KOHCTUTYIITMOHHOCTH TyHKTa 2 ctaThu 5 ®enepanbHoro 3akoHa "O mpokypa-
Type Poccuiickoit @eneparuu” B cBsi3u ¢ xanoboii rpaxnanuHa b.A. Kex-
MmaHa» / Cobpanne 3akoHOomarenscTBa PD. 2000. Ne 9. Cr. 1066.

183 Jlebeoes B.A. TIpaBOMEpHBIE OTPaHMYEHMsS] TPaB W CBOOOJ 4YEIOBEKA U
rpaxnannna B Poccuiickoiit @eneparyn // IIpodaemst npasa. 2014. Ne 4. C. 13.
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Takum obOpaszoM, crmenuduka OrpaHWYEHUS TPaB U CBOOOT B
HENAX 3aIUTHl OCHOB KOHCTUTYITHOHHOTO CTpOsI, obecrieueHus: 000-
POHBI CTPaHBI ¥ 0E30MACHOCTH TOCYIapPCTBA COCTOUT B TOM, YTO MPH-
BEJICHUE B WCIIOJHEHUE TAKOTO OTPAHUYCHUS HE TOJHKO MPHUBOJIUT K
YCUJICHUIO CTaOMIILHOCTH KOHCTHTYIUOHHOTO CTPOs, YKPEIUICHHIO
000pOHBI CTpaHBl, O0OECIIEYCHHI0 0Ee30MacHOCTH TOCYAapCTBa, HO U
crocoOcTByeT oOecreueHHro OOIeCTBEHHON O€301acHOCTH, 3aIlIuTe
JMYHOCTH, €€ MPaB U CBOOOJI, 3aKOHHBIX HHTEPECOB. ['0cy1apcTBO TEM
CaMbIM BBICTYIAET HE TOJNBKO IIENbI0, HO U CPEJCTBOM OOCCIeUCHUs
0E30MacHOCTH BCEX JJIEMEHTOB TPHUAJbl «TMYHOCTD, OOIECTBO, FOCY-
JAPCTBOY.

§ 5.2. OcHoBaHus1, CTIOCOOBI U NPeAeTbl OTPAHUYECHHS
NpaB M cB000] YeJI0BeKa H I'PAKIAHNHA

[IpaBo BEICTYHaeT MHCTPYMEHTOM 3aIIUTHI JIMYHOCTH OT TIPOU3-
BOJIa TOCY/ITAPCTBEHHOW BJIACTH, a OTPAHUYECHHS MIPaB U CBOOO TIpe-
HA3HAYEHBI JJIS 3aIIUTHI OOIIecTBa, paB U CBOOOM APYTUX IHI] OT
MPOM3BOJIA MPABOIOIB30BaTeNs. TakuM 00pa3oM, OrpaHUYEHUS TPH-
CYIIIU TIPaBy B CHJIY €r0 Ha3HAYEHHS — CIY)KUTh MEpPOi CBOOOJIBI, KO-
TOpas HEMbICIMMa 0€3 TPaHUII.

B MexayHapoIHO-IPaBOBBIX JOKYMEHTAX JOIyCTUMOCTb Orpa-
HUYEHH TpaB W cBOOOJ BIEpBbIE ObLIa MpoBO3TiamieHa Bo Bceob-
el aexnapanuu npaB denoBeka 1948 r., a peanuszoBana B Konsen-
MU O 3alUTE IPaB ¥ OCHOBHBIX CBOOOJ, MOANUCAHHOW 4 HOAOPs
1950 r. 15 unenamu Komurera munuctpoB Coseta EBpomnbl. B HacTo-
A0ee BpEMA OI'paHUYCHUA IIpaB U CBOGO}I COACPpKATCA BO MHOI'UX
MCKAYHAPOAHO-IIPABOBLIX aKTaX, IMOCBAUICHHBIX IIpaBaM U CBO6OJIaM
YeNoBeKa U rpaXkJaHHHA.

B o0mieit Teopuu mpaBa IeTANBHBIA aHAIN3 TOHITHS «OTpaHU-
geHue» npousses A.B. Manpko. OH paccMaTpuBaI €ro KaKk «TOPMO3»
WK, WHBIMHU CJIOBaMH, MPaBOBOC CACPKHBAHHUE IIPOTHBO3aKOHHOTO
JIeSTHUSI, KOTOPOE CO37aeT YCIOBHS ISl YIOBJIETBOPCHUSI HHTEPECOB
obrmrecTBa B oxpaHe W 3amure. [loMrUMO MpoBeieHus STHX padoT, OH
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TaKk)Ke MPU3HABAN, YTO JAHHOE MOHSITHE MOYKHO YPaBHSTH C YCTAHOB-
JIEHHBIMU B TpaBe TPaHUIIAMH, B MPeAeTax KOTOPHIX CyOBEKTHI TOIIK-
Hbl JieiicTBoBaTh. A.B. MajlbkO cuuTal, 4TO «OTPaHUYCHHE)» ECThb
HE 9TO WHOE, KaK WCKIIOUCHUE OMPEICICHHBIX BO3MOKHOCTEH B aes-
TETLHOCTH TEX WM WHBIX Jull. Ilo ero MHEHHIO, OTpaHHYCHHC TIPaB
BBINOJTHAET KaK HETATHBHYIO, TAK M MO3MTUBHYIO MOTHBAIIUH o4,

Jnst orpaHudeHust IpaB U CBOOOJ TOJDKHBI OBITH KOHCTHUTYIIH-
OHHBIC OCHOBAHMS, IMOATBEPIKIAIONTHE BO3MOKHOCTh HETIOCPEIACTBEH-
HOTO OTPaHWYCHHS U CITydaH, B KOTOPBIX JAHHOE OTPAaHUYCHHE UMEET
MECTO.

Heobxomumo cka3arh, 9TO OCHOBaHUS OTPAHUYCHHUN SBISIOTCS
0a30BBIMH  TTOJIOKEHUSIMHU, KOTOpPBIE OOECIEeUHBAIOT COOIIOICHHE
HEOOXOJMMBIX WHTEPECOB, COIEpXKaT OOIINe yCIOBHS OTPaHHYECHHUH,
CITyKalue KpUTeprueM KOHCTHTYIIMOHHOCTH OTPACIEBBIX OrpaHUYe-
HUH, ¥ BOIUIOMIAIOT B ce0e KOHIETIIHIO MPEIENIOB MpaB U CBOOOT HH-
IUBUAA B O0IIeCTBE. DTH TOJOXKEHUS HOCIT UMIEPATHBHBINA Xapak-
Tep, 4TO OOs3BIBACT 3aKOHOJATENSl YYHTHIBATh WX TMpPH pa3pabOTKe
COOTBETCTBYIOIIUX aKTOB, 4 TAKXKE XapaKTEPU3YIOTCS CTAaOMIHLHOCTHIO
U yCTOMYMWBOCTHIO, BCIIEACTBHE YET0 IOJBEPKEHBI MHUHHUMAIBEHOMY
BIIUSTHUIO CO CTOPOHBI OT/IENIEHBIX CYOBEKTOB.

be3ycnoBHO, orpaHU4eHUs IPU3BaHbI 00SCIICUUTh COOIOICHNE
HWHTEPECOB OOIISCTBA B IIEJIOM WJIM OTACIBHOW JIMYHOCTH B YaCTHO-
cti. OHAKO OTpaHHYCHUS MPaB ¥ CBOOO HEJb3sl HANPSAMYIO CBSI3bI-
BaTh TOJILKO C (DYHKIIMEH CACpKMBAaHHS MPOTUBOIPABHOTO JCSHUS.
OHu, Kak MPaBUIIO, HOCAT MPEBEHTHUBHBINA XapakTep, OCTEPErarT OT
BO3MOJXKHBIX HEOJArOMpPUATHBIX TOCICACTBUN KaK CyOBbEKTOB, OTHO-
CUTEIIbHO KOTOPBIX JICHCTBYIOT OTPAHUYCHUS, TAK U MHBIX JIMII.

TakuM 00pa3oMm, OrpaHHuYCHHsI MpPaB W CBOOOJ YEIOBEKa U
rpaKJIaHWHA — 3TO MPEAYCMOTPEHHOE MPABOBHIMH HOPMAaMH YMEHb-
IICHUE KOJIMYSCTBA BAPHUAHTOB MJIM YCTAHOBJICHHUE IPEICIOB FOPHUIM-
YECKHU JI03BOJICHHOTO MOBEACHUs (BIUIOThH 0 MOJHOTO 3alpera OIpe-

184 Manvko A.B., Masypenxo A.II, Huipxoe B.B. K BOmpocy O KOHIENIHMHU IIPABO-
TBOPYECKOH TNOJIHUTHKU B coBpeMeHHOH Poccum // IIpaBoBast moimMTHKa M IpaBoBast
*m3Hb. 2015. Ne 2. C. 10-11.
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JISIICHHBIX JIEUCTBHUI), OOYyCIOBIIEHHOE HEOOXOAWMOCTHIO 3allUTHI
OXPaHAEMbIX OOIECTBEHHBIX OTHOLICHUI.

K 0CHOBHBIM CBOMCTBaM OTpaHUICHUM TIPaB M CBOOO T OTHOCSITCS:

— HaJM4ue O0s3aTelIbHOIO 3aKOHOJATEIBHOIO 3aKpEeIUICHUS
OTPaHUYEHUH C yCTAHOBJIEHHEM COOTBETCTBYIOIIMX HPEAETOB IIPO-
CTPaHCTBEHHOI'0, BPEMEHHOTO U CyOBEKTHOro xapaxrepa. Hampuwmep,
OrpaHUuYEHHE N30MPATENBHOIO IIpaBa U JUILIEHUH CBOOOIBI 33 CO-
BEpLICHNE IPECTYIUIEHHUs; OTMEHa IpPaB M CBOOOA MHOCTPAHIIEB 32
JIEeHCTBUS, KOTOPBIE MPOTUBOPEYAT 3aKOHOAATEIILCTBY CTPaHbI IPEObI-
BaHMs;, HENPHU3HAHUE TOCYyJapCTBOM 33 CBOMM  TpaXIaHH-
HOM TPa’KAaHCTBA HHOTO FOCY1apCTBa;

— yYalie BCEro OrpaHHuYCHMS MPaB U CBOOOI HOCST NMPEBEHTHUB-
HBIH XapakTep, T. €., BO3JCUCTBYSl Ha COLMAIBHYIO CHCTEMY, CO3Ha-
HHUE, BOJII0O W TIOBEJCHME JIIOJICH, HANpaBICHbl Ha HEIOMYICHHE
HapylIeHUsl CYUIECTBYIOIIMX MPAaBOOTHOLIEHUH, TpPaB M 3aKOHHBIX
MHTEPECOB TpakJaHNHA (MX KOJIJIEKTUBOB M OpTaHU3alnii), 00IecTBa
Y TOCYJIapCTBa B LENIOM;

— MHOTOOoOpasue crnocob0B OTPaHUYEHUI: OT YMEHBIIEHUS KO-
JIMYECTBa BapHaHTOB CBOOOJHOTO (T.€. JO3BOJIEHHOTO HPaBOBBIMH
HOPMaMH) MTOBEJEHHUS 10 €ro MOJIHOTO 3alpeTa;

— OTpaHMYECHHS SIBJISIOTCSI YacTbIO MEXaHHU3Ma COIJIACOBAHMS
JUYHBIX M OOIIECTBEHHBIX HMHTEPECOB, 3aKPEIUISIIOT HEOOXOAMMBIN
OanaHc MEXIy HHTEpeCaMH OTAEIbHOM JIMYHOCTH U UHTEPECaMU JIPY-
MX UHIUBHIOB, O0ILECTBA U FOCYAapCTBa;

— MHOroo0pasue BHJI0B OrpaHMYCHUH NpaB U cBOOO YeloBeKa
Y TpaXXIaHNHA TI0/Ipa3yMeBacT BO3MOXKHOCTh HX KIIaCCH(UKAIIH.

Tak, 0 TUIIaM OrpaHUYCHUs JeNsATCS Ha obuwjue M Cneyudib-
Hule. OOIME OTrpaHMYEHUS] PACIPOCTPAHAIOTCS HA BCE KaTErOpHU
HACeJICHHUsI, TOT/Ia KaK CIICIHalbHbIe YCTAHABIMBAIOTCS JJISi OT/IENb-
HBIX KaTeropuil W Yalle BCEro HalpaBJICHbl HAa OIpEJelIiCHHE CIellt-
JBHOTO IIPaBOBOI'O CTaTyca KOHKPETHOW COLMAIBHONM TIPyIIbI
(Hammpumep, TOCYJapCTBEHHBIE — CITy’)Kalllle, COTPYAHHKH OpraHOB
BHYTPEHHHX JeN U T. I.). Tak, orpaHYeHHs TpaB rocynapCTBEHHBIX
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CIIy’KaIllMX 3aKPEIUIIOTCS JUIsl NMPeNOTBPALIeHUs 3JI0yNOTPeOIeHUs
MU CBOMMH IIOJIHOMOYHSIMH.

Hcxona u3z tepputopuu ACHCTBUS, OTpAaHUYEHUS TIPaB U CBO-
00/ TOAPA3IENAIOTCA Ha MeHCOYHAPOOHble N 8HYMPUSOCYOAPCHIEEH-
Hble. YUUTBIBas BO3MOXHOCTh OTPAaHUYEHHUH NpaB U CBOOOI MEXIY-
HAapOJIHBIMU M BHYTPUIOCYJApCTBEHHBIMU aKTaMU, HEOOXOANMO YeT-
KO YYUTBIBATh UX B3aUMOCBS3b U BO3MOKHBIC IPOTUBOPEUHSL.

Ilo BpemeHHM ACHCTBHUSA OrpaHUYCHUS MpaB MOXKHO muddepeH-
LUPOBATh HAa HOCMOAHHbIE U epemeHHble. 1lepBble 3aKpeIUIIIOTCS B
3aKOHOJIATENBCTBE 0e3 yKa3aHus cpoka neiicteus. Hampumep, 4. 2 cr. 29
Kouctutynuu P® conepuT orpaHrYeHUE Ha HENOMYLIEHUE Mpomna-
raH[bl WIM aruTaluy, BO30YKJAI0IIUX COLMANbHYI0, PACOBYIO, HALH-
OHAJIBHYIO WM PEIUTHO3HYI0 HEHABUCTh U BpaX1y. BTopble BBOAATCS
Ha OIpEeJeNICHHbIH CPOK MM Ha BpeMs IeHCTBUS KaKUX-TH00 00CTOs-
TenscTB. B wactHocTH, KoHcTuTynmet PO npenycMoTpeHbl BpeMEH-
HBbIC OIPaHMYCHUSI OCHOBHBIX IPaB M CBOOOI B YCJIOBUSAX BBEACHUS
UCKITIOYUTENbHBIX NPABOBBIX PEXUMOB (UPE3BBIYAMHOIO MM BOCH-
HOT'O TIOJIOKEHHS).

Ilo conepxaHwio OTrpaHWYEHHN TPaB W CBOOOA HMX CIEAyeT
NOJPA3IeNsITh HA PUHAHCOBO-IKOHOMUYecKUe (3alPeT ONpeAeIeHHON
SKOHOMUYECKOW NEATENbHOCTH), JUYHBIE (apecT, 3aKII0YEeHHE IO
CTPaXy) U opeanu3ayuoHHo-noaumuyeckue (OTCTaBKa u T. II.).

CymectByer eme onHa kinaccupukanus. [lo  croco-
0aM OCyIIEeCTBIICHUSI OTPaHWYCHUS TMPaB U CBOOOJ MOAPa3ACISIOTCS
Ha 3a1peThl, O6$I33HHOCTI/I, BMCIIATCIILCTBO B IMpPaBO YIOJHOMOYCH-
HBIX T'OCYAapCTBCHHBIX OPraHoOB, JOJDKHOCTHBIX JIWII.

3aKOHOAATENBCTBO MPeyCMaTpPUBAET LEBIH psAa Mep rocyaap-
CTBCHHOI'O MPUHYXJCHUA, KOTOPLIC 3aKIHOYAOTCA B ONPCACIICHHBIX
orpaHnueHusX. Hampumep, yroioBHOE 3aKOHOAATENHCTBO TMPELy-
CMaTpUBACT TAKHUE CIICHIUAJIBHBIC HaKa3aHUA, KaK OIrpaHU4YCHUC CBO-
0oaBI W OrpaHWYEHHs TI0 BOGHHOM  Ciyk0e;  YroJOBHO-
MpoIECCYaTbHOE — MOAMKCKA O HEBBIE3/E, TOMAITHUI apecT, 3aKII0-
YeHHE TMOJ CTPAKYy M MPOYHe, aAMUHHCTPATUBHOE — B (hopMe 3arpe-
TOB, O65133HHOCTI/I, OTBECTCTBECHHOCTH (J'II/IH_ICHI/IG BOAUTCIIBCKUX IIpaB,
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MpaBa OXOTHI H T. II.); TPAKIAHCKOE 3aKOHOAATEIHCTBO MPEIyCMaTPH-
BaeT IOCTAaTOYHO CHEIU(PHUICCKAE MEphl, B YaCTHOCTH — OTpaHHYe-
HUS JEECIIOCOOHOCTH HECOBEPIICHHOIETHUX, OTPaHUYCHUS JICECIIO-
CcOOHOCTH TpaXk/aH, 370yMOTPEOIAIONNX CIIHPTHBIME HAITUTKAMU WA
HapKOTUYECKUMH BeIlecTBaMH. B cemeliHo-OpadHOM IpaBe B Kade-
CTBE OTPAaHWYECHHH BBICTYINAET, B YAaCTHOCTH, BO3MOXXHOCTH JIHIIIE-
HUS POIUTEIHCKUX TIPaB B COOTBETCTBHU cO cT. 69—71 CemeitHoro
Kojekca PO,

IMomMuMO yka3aHHBIX BUJOB OIpaHUYCHUH MpaB U CBOOOJ YeIio-
BeKa W TPaXKJaHWHA, BBIACISIOT yMajeHHE TMpaB, HU3IBSATHUS, IICH-
3BI, CEPBUTYTHI.

N3bsATHE Kak BUI OrpaHUYEHUN O3HAYAET BBIJEIIECHUE, OTIENe-
HHUE Yero-Tu00, UCKIIOYCHUE U3 OOIIEro Kpyra. 3akOHOAATEIILCTBOM
MPETyCMOTPEHBI U3BATUS U3 KOHCTUTYIIMOHHOTO CTaTyca YeloBeKa U
TrpaXJaHWHA, U3 Kpyra IMOJHOMOYWN, COCTaBISIONINX HOPMATHBHOE
COJIEpKaHUEC TIPaB.

CBoeoOpa3HbIM BHAOM OrpaHUYEHUH MpaB U CBOOO JIMYHOCTH
MOTYT BBICTYNaTh II€H3BI. Tak, BO3pAaCTHBIC IIEH3BI OTPAHUYUBAIOT
Kpyr CyOBEKTOB KaKOTO-THOO MpaBa IOCTHKCHHEM HEOOXOIUMOI0
BO3pacTa, EH30M OCEIJIOCTH, 00pa30BaTelbHBIM IIeH30M. Hampumep,
4. 2 cT. 81 Konctutynmu PO comepkuT cpa3y HECKOJIBKO IIEH30B, KO-
TOPBIMH JIOJDKEeH oOnanath [Ipesuaent PD: rpaxkmancrsom Poccwuii-
ckoii denepanu, BO3pacToM He MOJIOKE 35 JIeT, MOCTOSHHBIM IPO-
>kuBanueM B Poccuiickoit @enepanuu e meHee 10 ser.

OrpanudeHus: mpaB U CBOOOJ KaK CaMOCTOSITENbHBIC Cpe/l-
CTBa MPABOBOTO PETYIMPOBAHHS MOTYT OBITH BBIPAKEHBI CIIEAYIOIIH-
MH OCHOBHBIMH CITOCOOaMHU:

— 3ampeThl Ha OMpE/ICICHHBIN BapHaHT pealn3aliy MpaBa Win
CBOOOBI, T.€. YCTAHOBJICHHUE T'PaHUIl TOBEJACHHS (OTHOCHUTEIbHBIN
3ampeT) (B Cily4ae WX HUCIOIB30BAaHUA PeUb HJET O TPaHMIIAX MpHU3HA-
BaeMOU CBOOOIBI MITH TIPEIOCTABICHHBIX TOJTHOMOYHH);

— 3ampeThl Ha peaju3aluio npaBa B 11esoM (aOCONIOTHBIN 3a-
MpeT) W MpUOCTaHOBIeHKe. [IpudeM mMprUOCTaHOBIEHHE MOXXHO pac-

185 Cemeiinplii komekc Poccuiickoii ®enepauun ot 29.12.1995 Ne 223-D3 (pen. oT
06.02.2020) // Poccuiickas razera. 27.01.1996. Ne 17.
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CMaTpUBaTh KaKk BPEMEHHBIN 3alpeT Ha KOHKPETHBIH CPOK JJi KOH-
KPETHOTO JINLA, IPEATPUATHS Win yapexaeHus. [Ipuocranosienne
COJIEP)KUT MPHUHYAUTENBHBIE AJIEMEHTBI CO CTOPOHBI BBILIECTOSIIETO,
KOHTPOJIMPYIOIETO, HAA30PHOTO WIIH Cy/IeOHOTO OpraHa;

— BMEIIATEeNIbCTBO B PEATH3AINIO TIPAaB YIOTHOMOYEHHBIX TOCY-
JTAPCTBEHHBIX OPTaHOB M JIOJDKHOCTHBIX JHII. JlaHHBIN crmoco0 xapak-
TEPUBYETCS aKTUBHBIMHU JCHCTBUSMU JOJDKHOCTHBIX JIMIl M TACCUB-
HBIM [TOBE/IEHUEM CaMOM JIMYHOCTH;

— BO3JIOKeHHe oOs3aHHOCTEW. WX BO3zelicTBHME daie BCEro
OTIOCPEIOBAHHO, TaK KaK CYIIIECTBEHHBIM OTIMYMEM O0S3aHHOCTEH OT
JPYTUX TMPaBOBBIX OTPAaHMYCHUH SIBISAETCS M TO, YTO OHH TPEOYIOT
JIEHCTBUI, a He BO3AEp KaHUs, KaK, HAlpUMep, 3alpeT U MPHOCTAHOB-
nenue 188,

YuutpiBas MHOr0OOpa3ue Coco0OB peain3alui OrpaHudeHHUH
MIpaB JIMYHOCTH, CIEAYyeT NMPU3HATh, YTO MHOTHE M3 HUX WUIPAIOT POJIb
IOPUIMYECKOM 0a3bl A OTPACIEBBIX OTPAaHUYEHUH, T. €. Mpeaorpe-
JICJISIFOT UX KOHKPETHBIE CIIOCOOBI.

OrpaHudeHust mMpaB U CBOOON TPaXKAaH SBISIOTCS CPEICTBOM
obecreveHnsi ONTUMAIBFHOTO COOTHOIICHHUS WHTEPECOB JIMYHOCTH U
rocynapcta. Pa3paOoTka orpaHudeHuil mpaB U CBOOOJ YejIOBEKa U
TpaXJTaHWHA JOJDKHA OCYIIECTBISITBCS Ha MEXTOCYIapCTBEHHOM
YpOBHE B CHITy MX TIpeHA3HAYEHUS ISl PETYITUPOBAHUSI MEXKIOCYIap-
CTBEHHOT'O COTPYJIHHYECTBA M aJpPEeCcOBAThCS rOCYyAapcTBaM, KOTOpHIE
00s13aHBI B TIpeJeNiax CBOSH FOPUCIAUKIINKA 00ECIIEUNTh 3alIUTy OCHOBHBIX
MpaB CBOMX TPaXJaH M HECTH OTBETCTBEHHOCTH II€PE CBOUM HAPOIOM,
MEXTYHapOJHBIM COOOIIIECTBOM 3a COOJIIO/ICHHE OCHOBHBIX TIPaB.

PaccMoTpeB oCHOBaHUS M CITIOCOOBI OTpaHWYEHUS NIPaB H CBO-
00J1 "YenmoBeKa W TPaXKIAHWHA, CIIEAyeT MOJPOOHO OCTAaHOBHUTHCS Ha
BOIPOCE O TMpejesax OrpaHWdYeHUs IPaB U CBOOOJ YeJIOBEeKa U Tpax-
JTAaHUHA.

HeictByromas Konctutyuus P® BhepBble B HCTOpUM OTEYe-
CTBEHHOI'O 3aKOHOAATEIHCTBA 3aKPENMIIa MOJIOKEHHUS O TOM, 4TO Ipa-

186 Cwm.: Hoeuxoe M.B. CylmHOCTb KOHCTUTYIIMOHHBIX OTPaHHYEHHil PABOBOTO CTa-
Tyca nmuHocTH // KoHcTHTYyIMOHHOE 1 MyHHIMNaaepHoe paso. 2009. Ne 9. C. 33.
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Ba U CBOOO/IBI YEIIOBEKA U TPaXKJIaHHHA MOTYT OBITh OIPaHUYCHBI (e-
JiepajibHbIM 3aKOHOM B TOM Mepe, B KaKoi 3TO HEOOXOIUMO B IEISX
3aIUThl OCHOB KOHCTHTYIIHOHHOT'O CTPOS, 3[0POBbS, MPaB U 3aKOH-
HBIX MHTEPECOB NPYIHX JiUil, olOecrieueHus 0O0OpPOHBI CTpaHbl U 0e3-
onacHoctu rocyaapcrsa (cT. 55 Koncrurymuu PO).

Cremyer OTMETUTD, YTO yKa3aHHbIC MOJI0keHHss OCHOBHOTO 3a-
KoHa P® OoTpakaroT aHAJOTMYHBbIC OOIICTPH3HAHHBIC MPUHIAIBI U
HOPMBI MEXAyHapoAHOTO TpaBa. Tak, BceoOmas nexmaparus mpas
YeJI0BeKa OMPEIEIISET, YTO MPH OCYIIECTBICHHH CBOMX MPaB YEIOBEK
JIOJDKEH TIO/IBEPraThCsl TOJBLKO TAKMM OIPAHHYCHHSAM, KOTOPBIC yCTa-
HOBJICHBI 3aKOHOM HCKJIIOYHUTEIIBHO C LEIbI0 00€CIeUYCHUs TOKHOTO
NpPU3HAHHUA M YBOXEHUs] TpaB U cBOOOJ JPYTUX U yIOBIETBOPEHUS
CIpaBEeANIMBBIX TPEOOBAaHUI MOpaid, OOLIECTBEHHOTO MOPsAKa U 00-
1Iero 6J1ar0COCTOSHMS B IeMOKpaTHyeckoM obmectse’®,

KoHBeHIIUSI O 3am[MTe IpaB YeJIOBEKa M OCHOBHBIX CBOOO
CXOJHBIM 00pa30M IOIYCKAET JIUIICHHE MpaBa Ha CBOOOIY MCKITFOUYH-
TEILHO B COOTBETCTBHUHU C 3aKOHOM W JIMIIb JUIs JOCTHKCHHS OOIIe-
CTBEHHO 3HAYMMBIX LENEH, NePeYncIeHHbIX B Heil (1. 1 ct. 5)18. Kak
CIpaBEIMBO YKa3bIBACTCS B HAYYHOW JITEpaType, ocodas 3HAuYM-
MOCTb JTHUX IOJI0KEHUN nmpeaonpeaciba€T TO MHOBBIIIECHHOC BHHUMA-
HUE, ¢ KOTOpBIM EBponeiickuii cy MOJXOAUT K paCCMOTPEHHIO 7Kajio0
Ha [IPEIIoJaraeMbple HapyleHHs Ha3BaHHOM cTaThu 5 Konsenmum®®®,

I[Npenenbl OrpaHUYEHHs TIpaBa OTPAXKAIOT HEKYIO TPaHb, 33 KO-
TOPYIO HEJIb3sI 3aCTYIUTh. [Ipeesisl ciieyeT paccMaTpuBaTh Kak Co-
BOKYITHOCTh CJIO)KHBIIUXCSI Ha OCHOBE CYIIECTBYIOIIMX B OOIIECTBE
COIMAIbHBIX [CHHOCTEH KPUTEPUEB W OPUEHTHPOB, OYEPUMBAIOIINX

187 Bceobmias Aeknapaiys npas denaoseka (npuHsTta [enepansHoit Accambneeit OOH
10.12.1948) // Poccuiickas razera. Ne 67. 05.04.1995.
188 KonpeHIMs O 3aIUTE IIPaB YeIoBeKa U OCHOBHBIX cB0OOA (3aKiiodueHa B I. Pume
04.11.1950) (c m3m. ot 13.05.2004) (Bmecte c¢ IIpotoxomom [Ne 1] (Ilogmucan
B T. [lapmxe 20.03.1952), TIporokomom Ne 4 (Ilogmucan B 1. CrpacOypre
16.09.1963), IIporokomom Ne 7 (Ilogmucan B 1. CtpacOypre 22.11.1984)) // Bromme-
TEeHb MEXIYHapOAHBIX 10roBopoB. Ne 3. 2001.
189 Poccuiickuii exeroauuk EBponeiickolf KOHBEHIMHU 10 TIpaBaM uyenoBeka (Russian
Yearbook of the European Convention on Human Rights) / T.K. Anopeesa, E.E. bae-
naesa, I'.E. bBeceoun v ap. M.: Pa3zsute npaBoBbix cucreM, 2019. Bein. 5: Poccus u
EBpomnetickas koHBeHIU 110 TpaBam denoBeka: 20 aet Bmecte. C. 56.
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TpaHUIbl MCHONB30BAHUS I'paXKJaHAMH CBOMMH KOHCTUTYLIHOHHBIMH
npaBaMH B cBOOOJIaMH, a TAK)KE OCYLIECTBICHUS B npeaeiax Koncrtu-
Tyuun PO u 3ak0HOB OpraHaMy rocy1apcTBEHHOH BIAaCTH M OpTaHaMH
MECTHOTO CaMOYMpAaBJIEHHUs TPUHALICKAIIMX WM TOJTHOMOYMiA %,
Crenyer coriacuTbCs C MpEICTaBUTENIEM HAYKH KOHCTUTYLIMOHHOTO
npaBa O.B. JIucuHOM, 9TO B YCIIOBHUAX MPH3HAHUS MPAaB U CBOOO]] YEII0-
BEKa Y I'PaKIaHMHA BBICIIEH LIECHHOCTHIO UX OTPaHUYEHHUE SIBIISIETCS HC-
KIIFOUHMTENBHOM MEPOI PETyIMPOBAaHHUs OOIECTBEHHBIX OTHOIIEHHI !,

AHanu3 CIOXHBIICHCS B HACTOsIIEE BpeMs MpakTuku KoHcTuty-
roHHoro Cyna PO mo3BossieT BBISIBUTH AOIMYCTUMBIC MIPEieibl OrPaHH-
YCHHS KOHCTUTYIMOHHBLIX IIpaB H CBO6OI[ YCJIOBCKa M TpaXIaHWHA.
K takumM, 1o HaleMy MHEHHIO, ClIelyeT OTHECTH:

1. IIpaBa 1 cBOOOIBI MOTYT OBITH OTPAHWYEHBI HUCKITIOUUTEIHHO
(denepanibHBIM 3aKOHOM B Cllydasx, omnpeeleHHbIXx KoHcTHTynumeit
P®, mpecnenys KOHCTHTYIMOHHO 3HaumMble nend. Ecnmm ke dene-
pasbHBIN 3aKOHOJATENb [TyTEM MIPUHATHUS 3aKOHA OIPaHUYMBAET IIPaBa
1 cBOOOMBI 03 ydeTa yKa3aHHBIX IleNiell JIM0O C YYeTOM 3THX LeJei,
HO HE B TOH Mepe, B KaKOH 3TO HEOOXOUMO, T. €. HEPONOPIUOHAb-
HO, YPE3MEPHO, TOTJIa MMEET MECTO yMalleHHe NpaB U cBo6oa %2, Ienu
OrpaHUuYEHMsI TpaB U cBOOOJ MHAMBHIA (KOHCTUTYLHMOHHBIE U MEX-
JIyHapOJIHO-TIpaBoOBbIe) ucionb3ytorcss Koncturynuonnsim Cynom PO
IUIsl ompenenenusi cooTBeTcTBUs KoHctutymum P® ycTaHOBICHHBIM
3aKOHOZATENIEM OrPaHWYECHUI MpaB W CBOOOJ IyTEM BBICHEHUS,
CHOCOOCTBYET JHM KOHKPETHOE OrpaHMYCHHME JOCTHKECHUIO KaKoii-

16O JETMTHMHOMN LeU orpanudeHus ',

190 4zee¢ B.H. K Bompocy 06 OCHOBaHMSX, LENSIX U MpeJenaX KOHCTHTYIHOHHOTO
OTpaHMYEHHUs] OCHOBHBIX TIPaB M CBOOO/ YeJIOBEKa U rpakaaHuHa // AKTyaJbHBIE IIPO-
6nemMbl 5koHOMHKH 1 ipaBa. Kazaub: [To3nanne, 2008. Ne 3 (7). C. 90-94.
91 JTucuna O.B. KOHCTUTYIMOHHOE OTpaHUYEHHE TIPaB M CBOOO]| YENOBEKA M TPakK-
JaHuHa: moHsaTHe U npezaens / Bectauk ITAIC. 2019. Ne 3. C. 34.
192 I'aoocues I'A. OCHOBHBIE KOHOMMYECKME MpaBa (CPaBHUTEILHO-TIPABOBOE HC-
ClleJOBaHNE KOHCTHTYIHOHHO-TIPABOBEIX HHCTUTYTOB Poccum n 3apy0exHBIX CTpaH):
IIC. ... I-pa fopu. Hayk. M., 1996. C. 267-268.
198 IMoomapes A.A. Uenu orpaHuueHMs NpaB M CBOOOJ 4YeJIOBEKA U IPaXIaHUHA
B Koncruryuuu P® 1993 r., MexxayHapoAHbIX aKkTax, pemeHusx KoHCTUTYIIHOHHOTO
Cyna Poccun // Bectauk Cankr-IlerepOyprekoro yausepcurera MB/l Poccun. 2018.
Ne 4 (80). C. 39-44.
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Kareropust «uenp orpaHuueHus MpaB» OTpakaeT HMHTCHIIUIO,
HaIpaBJICHHOCTh OTPaHUUYUTENBHBIX Mep. [Ipu 3TOM 1ens orpaHudye-
HUS TIPaB €CTh IMPEICTaBJICHUE OOIIECTBA O €r0 BBICHIMX I[EHHOCTSX,
HOPMAJIBHOM U 0e30macHOM (hYYHKIITMOHUPOBAHUH, 3alllUTa KOTOPHIX
ABIAETCA 3ajaueli BBeJEHMs orpaHMuuTeNbHbIX Mep'®. IIpodeccop
A.B. ManbKOB TakUMH LEJISIMU Ha3bIBa€T CACPKUBAHUE MPOTUBO3a-
KOHHOTO JESHUS B IENAX 3aIATHl OOIIECTBEHHBIX OTHOIICHHI ™,
B.A. UeTBepHUH moyIarai, 4To IENBIO SBIISIETCS 3amlpeT Bcero oOrie-
CTBEHHO BPEIHOTO, HCKIFOYAOIIETO 3I0YIIOTpednenus cBo6010i %,

OrpaHudeHue mpaB YeaoBeKa JAeTePMUHUPOBAHO, MPOAUKTOBA-
HO HEOOXOJMMOCTBIO 3aIUThl KOHCTHTYIIMOHHBIX IIEHHOCTEH U 00ec-
MeYrBaeT OaaHC MEXIy WHTepEecaMH JIMYHOCTH, TOCYIapCcTBa, 00IIe-
crBa'®. llenu orpanuyeHus mpaBa M CBOOOJ, KakK IIpeACTaBiseTCs,
HEPa3phIBHO CBS3aHBI C YCTAaHOBICHWEM TpaHU (IIPENENOB) TaKHX
OTPaHUYCHUM.

Wnmoctpanyeit 7aHHOTO TOAXOAa MOXKET CIIYKUTH ITO3UIIHS
Koncturynmonnoro Cyma P® 006 ycranoBmeHuu cyOnektamu PO
HaJIOTOB, YTO BCETJa O3HAYACT OIpPEACIICHHBIC OTPAaHUYCHHS IpaBa
COOCTBEHHOCTH, 3aKkperieHHoro B cT. 35 Koncrutynuu PO. B cBsizu
C 3TUM Ha 3aKOHBI CyOBbekToB Poccuiickoit denepaiuu 0 Hanorax u
cOopax B TOJHOH Mepe pachpoCTpaHsercs MoJokeHue 4. 3 cr. 55
Kouncturynuu P® o ToM, 4To mpaBa u cBOOOJBI UENOBEKA U TpaKaa-
HUHA MOTYT OBITh OTPaHWYEHHI (hefepabHBIM 3aKOHOM JIHMIIb B TOU
Mepe, B KaKOH 3TO COOTBETCTBYET ONpeelIeHHBIM KOHCTUTYLIMOHHO
3HAYUMBIM IIEJISIM, T. €. IPOIIOPIIMOHATIFHO, copa3MepHo M. Haoro-
00J0XeHre, mapaln3yollee pean3alnio TpaXkaaHaMi UX KOHCTUTY-
[IMOHHBIX TPaB, JOJDKHO OBITH MPHU3HAHO HecopasMepHbIM. [loaTomy
MpH YPE3MEPHOCTH HAJIOIOB M COOPOB mpobiema ux auddepeniua-

194 Yanpix J1.B. K npobneme orpaHuueHus npas denoseka / ®unocodus npasa. 2008.

Ne 4 (29). C. 37-39.

195 Mamysoe H.H. Teopus u npakTuKa Npas dejoseka B Poccun // U3BecTHs BBICIIMX

yueOHbIX 3aBeneHuit. 1998. Ne 4 (223). C. 22-35.

196 Koncturynus Poccuiickoit denepaiuu: npodneMHbIH KOMMEHTapHii / O, pejt.

B.A. Yemsepnuna. M., 2002. C. 28.

197 Tpynossle npaBa B XXI Beke: COBPEMEHHOE COCTOSHHE M TEHICHLUM Pa3BUTHS:

MoHorpadus / A.M. Jlyunuxos, M.B. Jlywnuxosa. Mocksa : IIpocnekr, 2015. C. 186.
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UM B CBSI3U ¢ 00ECIeYeHHEM MPUHIIMIIOB PaBEHCTBA U CIIPABEITUBO-
cTH npuobpeTaeT 0coboe 3HaueHune®,

AHaJIOTUYHBIE BBIBOABI HU3JIOKEHBI W B IIOCTAHOBJIECHHUH OT
03.02.2010 Ne 3-I1, B kotopom Koncturyumonnsiit Cyn PO ykazan,
YTO, YCTAaHABJMBAas OCHOBBI I'OCYJApCTBEHHOW IIOJIMTHKU B 00IacTH
TIPaBOBOM U COLMATIBHOM 3aIIUThl BOGHHOCTYKAIINX, a TAKKEe TPaskAaH
Poccuiickoii @enepaltin, yBOJICHHBIX C BOGHHOHN CITy>KOBI, H YJIEHOB X
ceMel, MpeIoCTaBIIsAeT JHULaM, KOTOpbIE, IPOCIYKHB JJIUTEIbHOE Bpe-
Msl, YBOJIBHSIIOTCSI C BOGHHOW CITY>KOBI M HE MMEIOT JKUIHIIA WITH HyX-
JAIOTCSl B YIYYIICHWH >KWIMIIHBIX YCIOBHH, rocynapctso Oeper Ha
ceOs ompe/ielieHHbBIC MTyOIMYHO-ITPABOBBIC 003aTeIbCTBA 110 COIMAIb-
HOM NOJAEpKKE 3TOM KaTeropuu Tpa’KOaH, YBOJICHHBIX C BOCHHOM
CITyOBbI, B YACTHOCTH IyTEeM MPEIOCTABICHUS MM 3a CUET CPE/ICTB de-
JIepabHOTO O0/KETa KEMECSITHON JeHEeKHON KOMITEHCAINY 32 HaeM
(TomHaeM) KUITBIX TIOMEIeHUH. JlaHHas Mepa CONMaIbHON TIOICPIKKU
HOCHUT UCKITIOUUTEIBHO BPEMEHHBIN XapaKTep U UMEET CBOUM IpeIHa-
3Ha4YE€HHEM BO3MEILIEHHE PACX0/I0B, KOTOPhIE YKa3aHHBIE Pak/laHe BbI-
HYKICHbl HECTH B CBSI3M C HEOOXOIMMOCTBIO apeHIIOBATh JKUIIOE II0-
MeIleHHE B MEPHOJ 10 (PaKTHUECKOH pean3alid HMH KOHCTUTYIIHOH-
HOTO IIpaBa Ha )WIMIIE B yCTAaHOBJICHHBIX 3aKOHOM (popmax.

Camo 1o cebe mmpaBo TpaxkaaH, YBOJECHHBIX C BOSHHOM CITY»KOBI
1 HEe 00ECIEYCHHBIX KWJIBIMU OMELICHUSAMH, Ha IOJyYeHHE JACHEX-
HOM KoMIleHcalu HernocpeacTBeHHO u3 Koncturyuun P® He BbiTe-
KaeT, 4TO He O0CBOOOXIaeT (peaepalbHOrO 3aKOHOAATENs, OCYIIECTB-
JSAIOUNIETO B paMKaX CBOMX JAMCKPELUOHHBIX IOJHOMOYHMM COOTBET-
CTBYIOIIEE TPABOBOE PETYJIHMPOBaHHE, OT OOS3aHHOCTH TMpPU OIpese-
JICHWU KpyTa JIML, KOTOPHIM JaHHOE MPaBoO MpeloCTaBIsieTcs, coOMt0-
JaTh KOHCTUTYLMOHHBIE TPUHIUIBI PABEHCTBA W CIPABEIMBOCTH,
MoJIepKaHMsl JOBEPUS IpakJaH K 3aKOHY M JEHCTBHUSM roCy1apcTBa.

198 Tlocranosnenne Koucrurynuornoro Cyzaa P® ot 04.04.1996 Ne 9-TI «Ilo nemy o
MpOBepKe KOHCTUTYIHOHHOCTH Psifia HOPMAaTHUBHBIX aKTOB ropojga Mockssl 1 Moc-
KOBCKO# 00macti, CTaBpomoibCkoro kpas, BopoHexckoit obmactu u ropoaa Bopo-
HEXa, perJIaMEHTHPYIOIINX TOPSIOK PETHCTPALK TPaXKIaH, MPHOBIBAIONIMX HA I10-
CTOSIHHOE JKUTENIBCTBO B Ha3BaHHBIE peruoHbl» // BectHuk Koncturymonnoro Cyna
P®. 1996. Ne 2.
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[Tpu 3TOM OH OIHKEH UCXOJUTH U3 TOTO, UYTO B CHIIY 4. 3 CT. 55
Konctutynuu PO paznuuus B yCIOBHSX pealH3allMd OTAEIbHBIMU
KaTEerOpHsIMH TpakJlaH TOTO MJIM MHOTO IpaBa JOMYCTHMBI, €CJIM OHU
00BEKTHBHO OIPaBIaHHBI, 0OOCHOBAHBI M IPECIEAYIOT KOHCTUTYLHU-
OHHO 3HAYUMBbIE 1€, a UCIOJb3yeMble IS JOCTHKCHHUS 3THX Leeit
TIPaBOBBIE CPEJICTBA COPA3MEPHBI UM%,

2.BBoauMbIe (enepanbHBIM 3aKOHOATEIECTBOM OTPAHWICHHS
HE JOJDKHBI 3aTparvBaTh CaMO CYIIECTBO TOI'O WJIM HMHOTO IIpaBa U
MIPUBOJUTH K yTpaTe UX peasIbHOTO cofepkaHus. Takas mpaBoBas Io-
3ULUS BBIPAXKEHA, B YACTHOCTHU, B NOCTAaHOBJIEHNH KOHCTUTYLIMOHHO-
ro Cyna P® ot 30.10.2003 Ne 15-I1. Koucturyuuonnsim Cynom PO
YKa3aHoO, 4YTO OTpaHMYCHHUA KOHCTHUTYHHWOHHBIX IIpaB JOJIKHBI 6LITI>
HEOOXOIUMBIMH U COPAa3MEPHBIMH KOHCTUTYLIMOHHO NPH3HABAEMBIM
LEJISIM TaKUX OIPaHUYEHUIl; B T€X CIydasx, KOI/la KOHCTUTYLOHHbIE
HOPMBI [TO3BOJIIIOT 3aKOHOJIATENI0 YCTAHOBUTH OIpaHUUYEHUS 3aKper-
JSIeMbIX MMH IPaB, OH HE MOXKET OCYILIECTBJISATH TAKOE PEryIHupoBa-
HHE, KOTOPOE MOCSTano Obl Ha caMO CYIIECTBO TOI'O MJIM MHOTO IpaBa
U MPUBOAMIO OBl K yTpaTe €ro peaqbHOro COIEpXaHUs; MPH JOMy-
CTUMOCTH OTPAaHMYCHHMS TOIO WIM HHOTO IpaBa B COOTBETCTBHUU
C KOHCTUTYLIMOHHO OAOOpsIeMbIMH LEISIMA TOCYIapcTBO, OOecredn-
Bast 0ajaHC KOHCTUTYIIMOHHO 3aIUIIAeMbBIX [IEHHOCTEH W WHTEPECOB,
JOJDKHO HCIIONB30BAaTh HE YpPE3MEpHBIE, a TOJIBKO HEOOXOAWMBIE U
CTpOro 0OYCIIOBJICHHBIE STHMHU LIEJISIMU MEPBI; IyOIMYHbIE HHTEPECHI,
nepeuyucienssle B 4. 3 cr. 55 Koncturymuu P®, moryTt ompaBaath
NPaBOBBIE OIPAHUYEHUS NPaB U CBOOOJ, TOJIBKO €CII TaKUE OrpaHH-
YEeHHs1 OTBEYAIOT TPEOOBaHMSAM CHPABEIJIMBOCTH, SIBJISIOTCS aJleKBaT-

199 TIocranosnenue Koncrurynuonnoro Cyma P® ot 03.02.2010 Ne 3-TI «Ilo meny
0 MpoBepKe KOHCTUTYLIMOHHOCTH ab3arma BTOporo myHkTa 14 crateu 15 denepanbHo-
ro 3akoHa «O craTyce BOCHHOCTY)KAIINX», ITYHKTa 4 TIOCTaHOBJIEHUs [IpaBuTenscTBa
Poccuiickoit ®enepanun «O mopsiike BBIILIATHI JACHEKHONW KOMIEHCALMU 32 HAaeM
(momHaeM) >KHIIBIX NTOMEIIEHHH BOEHHOCITYXalluM — rpaxaanam Poccuiickoit dene-
patuu, MpoXOoISIIUM BOCHHYIO CITyO0y MO KOHTpPakTy, rpaxknanaM Poccuiickoir De-
Jiepalliy, YBOJICHHBIM C BOCHHOW CITY>KOBI, M WICHaM HX ceMeii» u myHkrta 1 [Tomoxe-
HUSl O BBIIJIATE JEHE)KHOW KOMIICHCAIIMM 32 HaeM (MOJHaeM) >KUJIbIX TOMEIICHUH
rpaxxaaHaM Poccuiickoil denepanny, yBOJICHHBIM C BOGHHOM CITy>KObI, M WiIeHaM UX
ceMeil B cBA3M ¢ xkano0oil rpaxknanuHa C.B. I'mymkoay» // Becruuk KoncTutyuos-
Horo Cyna P®. 2010. Ne 3.
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HBIMH, MIPONOPLUOHANEHBIMHU, COPA3MEPHBIMU M HEOOXOJUMBIMH IS
3aLIUThl KOHCTUTYLIMOHHO 3HAYUMBIX [ICHHOCTEH, B TOM YHCIIE IIPaB U
3aKOHHBIX MHTEPECOB JIPYTUX JIML, HE UMEIOT OOpaTHOM CHIIBI U HE
3aTparvBalOT CaMmoO CYIIECTBO KOHCTHTYLMOHHOI'O IIpaBa, T. €. HE
OTPaHWYMBAIOT TpENEeNbl U IPUMEHEHHE OCHOBHOI'O COICPKaHUS
COOTBETCTBYIOIIMX KOHCTUTYHHMOHHBIX HOPM; YTOOBI HCKIIOYHUTH
BO3MOKHOCTh HECOPa3MEPHOI'0 OTPaHMYECHMS IPaB U CBOOOJ yello-
BEKAa W Ipa)kIaHWHA B KOHKPETHOW MPaBONPHUMEHHUTEIHHON CHUTYya-
UM, HOPMa J0JKHA OBITH POpMaIbHO OIpeNeNIeHHOW, TOYHOH, JeT-
KO M SICHOW, HE JAOINYyCKAalolleld paclIUpPUTEIbHOTO TOJIKOBAHUS
YCTaHOBJICHHBIX OTPaHUYEHHUH H, CJIEIOBATEIbHO, MPOU3BOJIBHOTO
ux npumenenns >,

3.Orpanuyenye npasa He JOJDKHO HapyllaTh NPUHLIUIA PaBEeH-
cTBa cyOBeKkTOB 3THX mpaB. [lonoOHas mpaBoBas MO3ULUS HEOIHO-
KpaTHO BbIcKa3blBaach KoHcturynnonusiM Cynom. Hanpumep,
B cBoeM Omnpegenenuu oT 13.05.2010 Ne 839-O-O KoHCTUTYUHOHHBIN
Cyn PO ykazan, gto 1. 1 cT. 46 CemeiiHoro koaekca PO 06 00s13aH-
HOCTH CyNpyra YBEIOMJSATh CBOEro Kpeauropa (KpeIuTOpoOB)
0 3aKJIFOYEHUH, 00 W3MEHEHWHW WM O pPacTOPKEHWH OpayHOro
JOrOBOpa, HE MOXET paccMaTpuUBaThbCci KaK YCTaHaBIMBAIOLIMN
B Hapymienue ct. 17 (4. 3), 35 u 55 (4. 2 u 3) Koucrurymuun PO
HECOpa3MEpHOE OrpaHMyeHue ImpaBa coOcTBeHHOCTH. He Mmoxer
OH paccMaTpUBaThCA U KaK HapylIaromuil 3akperuieHHbii cr. 19 Kon-
crutyiud P® [npuHOUII paBeHCTBA IIEpel 3aKOHOM U CYIOM,
KOTOpBIM, KaKk HEOAHOKpaTHO oTMeuasn Koncturynmonusii Cyn PO,
O3HayaeT 3alpeT BBOAUTH HE UMEIOIIME OOBEKTUBHOTO M PAa3yMHOTO
OTpaBIaHMs pa3iuyus B TpaBax JUI, NPUHALISKAMNUX K OJHOU
U TOH XK€ KaTeropuH, U HE MCKIIOYAET BO3MOXKHOCTb yCTaHOBJICHUS
Pa3IMYHBIX YCJIOBWH ISl Pa3NUYHBIX KaTeropuil cyOBEKTOB MpaBa;
Takhe pa3nuyusi, OJHAKO, He MOTYT OBITb IPOU3BOJHHBIMH,

200 [Tocranosnenne Koncrurynmonroro Cyaa P ot 30.10.2003 Ne 15-T1 «ITo meny o
MpOBepKe KOHCTUTYIIMOHHOCTH OTJENBHBIX IoiokeHni PenepansHoro 3akoHa «O0
OCHOBHBIX TapaHTHAX HM30HpaTeNbHBIX MPaB W MpaBa Ha ydacTue B pedepeHayme
rpaxxaad Poccuiickoit denepanuu» B CBSI3U C 3alIpOCOM TpyMIsl genyTaTos ['ocynap-
ctBeHHOU Jlymbl n xanobamu rpaxiaan C.A. byntmana, K.A. Karansna u K.C. Pox-
koBa»// Bectauk Koncrurynnonnoro Cyma P®. 2003. Ne 6. C. 32.
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OHM JOJDKHBl OCHOBBIBATbCS Ha OOBEKTHBHBIX XapaKTEPHCTHKAaX
COOTBETCTBYIOIIUX KATErOpHUil CyohekToB2 L,

4.OrpaHuueHurs TIpaB U CBOOOA JODKHBI OBITH COpa3MepHBI 3a-
mumaeMbiM KoHCTHTYIIMEH U 3aKOHAMHU ILIEHHOCTSIM IPaBOBOIO TOCY-
JapcTBa, IOJDKHBI OTBEUaTh TPEOOBAHUSIM CIIPABEIIMBOCTH, OBITH CO-
pa3MepHBIMH 1 HEOOXOJMMBIMH JJISl 3alUTHl KOHCTUTYLIMOHHO 3HAYH-
MBIX IIEHHOCTEH, yIUTHIBaTh HEOOXOOUMBII OajaHC MHTEPECOB YeJIOBE-
Ka, 00IIecTBa M rocyaapctsa®®?. B ceoeM mocranosnenuu ot 13.07.2010
Ne 15-IT Koncrurymonnsiii Cyn P®, npusnasas 4. 4 c1. 4.5 KoAIl PD
He coorBeTcTByome Koncturynunm P®, ykaspiBan, 9to myOJMYHBIC
WHTEpECHl, TiepeuncieHnble B 4. 3 cr. 55 Koncrutymun PO, omnpasapl-
BAOT IPABOBHIC OTPAaHUYEHHUS TIPaB M CBOOOJI, TOJIBKO €CIIM TaKHe Orpa-
HUYEHHS aJIeKBAaTHBI COLIMAIIBHO HEOOXOIUMOMY PE3yJbTaTry; LEedH OA-
HOM pPalMOHAJIBHONW OpraHU3alUM JAESTEIbHOCTH OPraHOB BIIACTH
HE MOTYT CJIY’KHTh OCHOBAHHEM JUIsl OTPAHUYEHHMS TIPaB ¥ CBOOOI2%,

TakuMm o0pa3oM, yCTaHaBIMBas OTpaHUYEHHUS NPaB U CBOOO,
CJIEyeT Y4ecTh, YTO OHH MOTYT OBITh OTPaHUYEHBI MCKIFOUUTEIHHO
(deneparibHBIM 3aKOHOM B Clly4asX, OnpeeleHHbIX KoHCTHTyLuei
P®, npu 3TOM orpanndeHue npas ¥ CBOOOA MpecienyeT KOHCTUTYLH-
OHHO 3HAaYMMBbIE LENH, copazMepHo 3auuiaeMbiM Koncturynueit PO
W 3aKOHaMHU [IEHHOCTSIM MPABOBOTO TOCY/AapcTBa, OTBeYaeT TpeboBa-
HUSIM CHPaBEAIMBOCTH, YUUTHIBAET HEOOXOAMMBINA OanaHC MHTEPECOB
YyenoBeKa, 00IIecTBa M rocyJapcTBa He HapyllaeT NPUHLMIA PaBEH-
CTBa CyObEKTOB ITHX IPaB.

21 Onpenenenne Koucturyruonnoro Cyma P® or 13.05.2010 Ne 839-0-O

«O0 oTKa3e B MPUHATHU K PacCMOTpEeHHIO kanob rpaxnan Kosnosoit Mapunsl Hu-
konaeBHbI 1 KosnoBa Ceprest CepreeBuda Ha HapyIICHHE X KOHCTUTYIMOHHBIX IIpaB
nyHkToM 1 crateu 46 CemeliHoro koxekca Poccuiickoit @enepanmmn» // lokymeHT
onyomukoBad He 6611 // CTIC KoncynprantlLmoc.
202 Jle6edes B.A. KOHCTUTYIMOHHbBIE OCHOBBI OTPaHHYEHHUI MPaB U CBOOO] YeoBeKa
u rpaxxnanuna // Lex russica. 2017. Ne 1. C. 130-139.
203 [Toctanosnenue Koncturynuonsoro Cyaa P® ot 13.07.2010 Ne 15-T1 «ITo meny o
IpOBEpPKEe KOHCTUTYLHMOHHOCTHU IOJIOKEHUH 4acTH mepBoit ctateu 188 YromoBHOro
konekca Poccuiickoit denepanun, yactu 4 crateu 4.5, yactu 1 cratbu 16.2 u yactu 2
cratbu 27.11 Konekca Poccuiickoit @enepanmu 06 aqMUHUCTPATHUBHBIX MPaBOHAPY-
OIEHUSIX B CBS3M ¢ Jkanmobamm rpaxiaH B.B. baramoea, JIL.H. Bamyesoii,
3.5. Tanmesoii, O.A. Kpacnoit u W.B. Dmosa» // Bectaux Koncturymumonnoro
Cyna P®. 2010. Ne 5.
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